IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20966
Summary Cal endar

VI VI AN HOLLAND, Individually and Representative of Estate of
Morse Wayne Hol | and; MORSE W HOLLAND, Individually and as
representative of Estate of Mirse Wayne Hol | and; ANGELA SCOIT, as
next friend of Xavier Christopher Scott,

Pl aintiffs-Appellants,
ver sus
THE CITY OF HOUSTON, DAVID M BOLI NG LUCI QUS CARL JAMES, doing
busi ness as Cue Club and D sco; KAREN BLACKWELL, Trustee; L.D
BLACKWELL; HELEN BLACKWELL: BPM PARTNERS, | NC.: 146 FAI RMONT,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H- 96-CV-2951

* November 3, 2000
Bef ore Garwood, Hi ggi nbot ham and Parker, C rcuit Judges.
PER CURI AM *
The plaintiffs, Vivian Holland, Morse W Holl and, Angel a
Scott, and Xavi er Christopher Scott appeal the grants of sunmary

judgnent in favor of defendants, the City of Houston and L. D

Bl ackwel | .

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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This court nust exam ne the basis of its jurisdiction on its
own notion. United States v. Lister, 53 F.3d 66, 68 (5th Cr. 1995).

After May 1997, the only parties to this case were
plaintiffs and defendants L.D. Blackwell, Boling, Janes and the
City of Houston (the Cty). |In Cctober 1997 all, except Janes,
who had not appeared or answered, consented in witing to trial
and final disposition by the Magistrate Judge. On July 1, 1998,
the Magi strate Judge issued a sixteen page opinion granting
Bl ackwel | s notion for summary judgnent as to all plaintiffs’
clains and, on the sane date, a one page judgnent on a separate
docunent dism ssing the action against himwth prejudice. On
January 7, 1999, the Magistrate Judge issued a sixty-three page
opinion granting the Gty's notion for summary judgnent as to al
plaintiffs’ clains and granting Boling s notion for summary
judgnent as to all plaintiffs’ state |law clains but denying that
notion as to plaintiffs’ 42 U S.C. § 1983 excessive force claim
agai nst Boling; the sane day the Magi strate Judge issued a one
page judgnent on a separate docunent dismissing plaintiffs’ suit
against the Gty with prejudice (this judgnent was entered on the
docket January 8, 1999). On January 21, 1999, plaintiffs noved
to dismss their suit against Boling, and on January 25, 1999,
the Magistrate Judge in a five line order granted that notion.
On February 8, 1999, plaintiffs filed their notice of appeal to
this court fromthe July 1, 1998, judgnent in favor of Bl ackwell
and the January 7, 1999, judgnent in favor of the Cty.

By opinion issued April 20, 1999, this Court dism ssed the

appeal for want of jurisdiction because not all parties had been
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di sposed of, so there was no final judgnent, and no certificate
had been entered under Fed. R Cv. P. 54(b). Holland v. Cty of
Houston, No. 99-20127, 5th Cr., Apr. 20, 1999 (unpublished).

In the neantine, plaintiffs on January 14, 1999, had noved
for default judgnent against Janes, attaching an affidavit of
their attorney that Janmes had been served with process on Cctober
21, 1996, and on January 15, 1999, the Magi strate Judge, in
response to that notion, issued a show cause order reciting that
Janmes had been served on October 21, 1996, and had filed no
answer, and directing himto appear before the court on January
19, 1999, to show cause why default judgnment should not be
entered against him On January 19, 1999, Janes failed to
appear, and the Magistrate Judge reset the show cause hearing for
January 28, 1999 and issued orders requiring Janes to appear
then. On January 28, 1999, Janes again failed to appear, and the
plaintiffs presented evidence of their damages to the Magistrate
Judge. However, it was not until August 1999-wel| after our
April 1999 dism ssal of the earlier appeal because not al
parties had been disposed of in the trial court (there was no
di sposition as to Janes)-that any action was taken di sposing of
the clains against him

On August 13, 1999, the Magistrate Judge issued a nmenorandum
and recommendati on, on the basis of the January 28, 1999,
hearing, recomending that the district court enter default
j udgnent agai nst Janes and in favor of the plaintiffs for various
speci fic anobunts of danages, prejudgnent and post-judgnent

interest, and one-fourth of costs.
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On August 26, 1999, the district judge issued a two page
order approving and adopting the Magi strate Judge’'s report and
recomendati on and rendering default judgnent against Janes in
the stated anmobunts as to each plaintiff as had been recommended
by the Magi strate Judge, together with pre and post-j udgnment
interest at specified rates and taxing one-fourth of the costs
agai nst Janes. This order was entered on the docket on Friday,
August 27, 1999.

On Septenber 2, 1999, the Magistrate Judge purported to
enter a final judgnent in the case, decreeing that plaintiffs
take nothing fromBlackwell, the Gty and Boling, and recover
fromJanmes the exact suns and interest specified in the district
court’s August 26, 1999, order, and taxing one-fourth of the
costs against Janes. This order was entered on the docket the
sane day.

On Friday, Cctober 1, 1999, plaintiffs filed their notice of
appeal , challenging the judgnent in favor of Blackwell and the
Cty.

I n Novenber 1999, Blackwell and the Gty filed notions to
di sm ss the appeal, Blackwell contending that the notice of
appeal as to him should have been filed within 30 days of July 1,
1998, when the Magi strate Judge issued a Fed. R GCv. P. 58
separ ate docunent judgnent dism ssing the case against him and
the Gty contending that Blackwell’s notion was well taken and
that the notice of appeal as to the Gty should have been filed
wthin thirty days of January 7, 1999, when the Magi strate Judge

i ssued a Rule 58 separate docunent judgnent dism ssing the case
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against it. On Decenber 17, 1999, a notions panel of this court
deni ed Bl ackwell’s notion (and, inferentially, the Gty's) in a
two sentence order sinply stating that the notion “is DEN ED

The notion is totally wthout nerit.” Plainly, the grounds of
the notion was facially without nerit, as this court had al ready
held that the case was not even appeal able until sonetine after
February 8, 1999, because not all parties had been di sposed of in
the district court. At that time, the only undi sposed of party
was Janes.

However, the district court order entered August 27, 1999,
was a final judgnent as to Janmes and finally di sposed of the case
against him and thus, all parties having been di sposed of
(Boling had been dism ssed January 25, 1999), the tine for giving
notice of appeal fromthe July 1, 1998, judgnent in favor of
Bl ackwel | and the January 7, 1999, judgnent in favor of the Cty,
each a final judgnent as a separate docunent, comrenced to run
then, nanely August 27, 1999. The notice of appeal as not filed
until October 1, 1999, nore than thirty days after August 27,
1999, and was hence untinely. W note that the district court’s
judgnent as to Janmes entered August 27, 1999, conplies with Rule
58, notwithstanding its brief statenent that the court has
revi ewed, and approves and adopts, the report and recommendati ons
of the Magistrate Judge. See, e.g., United States v. Perez, 736
F.2d 236, 237-38 (5th Gr. 1984); Interfirst Bank Dallas v. FDI C
808 F.2d 1105, 1108-09 (5th G r. 1987).

The Septenber 2, 1999, judgnment of the Magistrate Judge does

not change the result. There was no intervening tolling notion.
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Sinple reentry of the sane judgnent does not start a new notice
of appeal tine. See, e.g., WIlson v. Atwood G oup, 725 F.2d 255,
(5th Gr. 1984) (en banc). Moreover, the Magistrate Judge had no
power to render judgnent agai nst Janmes, as he had never consented
to trial by the Magistrate Judge (and, indeed, has never appeared
in any way in the case). See, e.g., Mendes JR Intern. Co. v. MV
Sokai Maru, 978 F.2d 920, 922-24 (5th Cr. 1992); Caprera v.
Jacobs, 790 F.2d 442 (5th Gr. 1986).

Nor are we bound to a contrary result by the Decenber 17,
1999, action of the notions panel. Mdtions panels’ denials of
nmotions to dismss do not bind the nerits panel. See cases cited
in CGnmono v. Raymark Industries Inc., 151 F.3d 297 at 311 n. 26
(5th Gr. 1998). Moreover, it is evident that the Decenber 17
1999 Motions Panel action was directed to the wholly different
(and wholly neritless) argunent for want of jurisdiction then
advanced by Bl ackwell and the G ty.

Accordi ngly, the appeal is dism ssed because the notice of
appeal was untinely.

DI SM SSED



