IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30140

JAMES R SM TH,

Peti ti oner- Appel | ant,
vVer sus

WARDEN ALLEN CORRECTI ONAL CENTER,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
(97- CVv-2393)

March 6, 2000
Bef ore JOLLY and DeMOSS, Circuit Judges, and DOAD, " Di strict Judge.
PER CURI AM **

Janes Smth was initially charged wth second degree nurder
and later pled guilty to mansl aughter. The court sentenced himto
seventeen years in prison. The petitioner filed for habeas corpus
relief, arguing that he was never infornmed of the elenents of
mansl aught er and di d not understand what those el enents are, nmaking

his plea constitutionally involuntary. We deny habeas corpus

relief.

‘District Judge of the Northern District of Ohio, sitting by
desi gnation

ePursuant to 5TH QR R 47.5, the court has determined that this
opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth in 5TH CR. R 47.5. 4.



I

Smth was initially charged with second degree nurder in the
fall of 1984. On the first day of trial, several wtnesses
testified that Smth had admtted killing the victim The first of
these testified that Smth had cl ai ned self defense. The policenen
testified that they had found the victinm s body with the throat cut
and the genitals cut off. Photographs of the scene were shown to
the jury.

The foll ow ng day, Smth agreed to plead guilty to the reduced
charge of mansl aughter. The prosecutors accepted his plea, and he
was sentenced to 17 years of hard labor. On direct appeal, Smth
raised a single assignnment of error, that his sentence was
constitutionally excessive. The Third Crcuit Court of Appeal
rejected this argunent and affirnmed his conviction and sentence.

On Decenber 21, 1989, Smith filed an application for post-
conviction relief, arguing that his guilty plea was not entered
know ngly and voluntarily. The trial court denied relief on
January 2, 1990, without an evidentiary hearing. Smth then sought
review in the Court of Crimnal Appeal, which denied his wit,
stating only that “[t]here is no error in the trial court’s
ruling.” Smth next filed a wit application with the Louisiana
Suprene Court, which was denied in 1996.

On October 2, 1997, Smth filed a 8 2254 petition, arguing
that his gqguilty plea was involuntary. The nmagistrate judge

recommended denial and dismssal wth prejudice. Smth filed



obj ections, but the district court adopted the magistrate judge’'s
report and reconmendati on, denying the petition and dism ssing with
prejudice. Smth filed a notice of appeal and the district court
granted a COA on the issue of whether Smth's guilty plea was
entered knowi ngly and voluntarily.
I
A
We nust first determ ne the proper standard of reviewto apply
inthis case. A prerequisite of the standard of review specified
by 28 U . S.C. 8§ 2254(d) for habeas corpus appeals is that the claim
was adjudicated “on the nerits” in state court. We determ ne
whet her there was such an adj udi cation by consi dering:

(1) what the state courts have done in simlar cases;

(2) whether the history of the case suggests that the state
court was aware of any ground for not adjudicating the
case on the nerits; and

(3) whether the state courts’ opinion suggests reliance upon
procedural grounds rather than a determ nation on the

merits.

Mercadel v. Cain, 179 F.3d 271, 274 (5th Gr. 1999).

Wei ghing these three factors leads us to conclude that the
Court of Appeal did adjudicate this claimon the nerits as opposed
to procedurally. A review of previous Louisiana cases does not
reveal any where clains such as Smth's were dism ssed based on
procedural grounds. By itself, this proves nothing, except that
this factor does not favor either alternative. Wth respect to the

second factor, there i s no suggestion that the court was nade awar e



of any procedural reasons for dismssing Smth’s notion because the
state did not file any notion whatsoever in the Court of Appeal.

See Singleton v. Johnson, 178 F.3d 381, 384 (1999)(Were the state

did not raise procedural grounds for denying relief, it suggested
that the state court was not aware of any procedural grounds for
dismssal.). Third, the state court opinion, while anbi guous, does
suggest that the state court adjudicated the claimon the nerits.
The Court of Appeal would probably have used | anguage different
from “[t]here is no error in the trial court’s ruling” had the
cl ai mbeen di sm ssed procedurally. Mentioning an absence of error
i ndicates that the court actually | ooked for error. Based on these
three factors, we conclude that there was an adjudication on the
merits.
For this reason, 8 2254(d) establishes the standard of review
in this case:
An application for a wit of habeas corpus on behal f of
a person in custody pursuant to the judgnent of a State
court shall not be granted with respect to any claimt hat
was adj udicated on the nerits in State court proceedi ngs
unl ess the adjudication of the claim
(1) resulted in a decision that was contrary to, or
i nvol ved an unreasonable application of, clearly
established Federal law, as determned by the
Suprene Court of the United States; or
(2) resulted in a decision that was based on an
unreasonabl e determ nation of the facts in |Iight of
the evidence presented in the State court
pr oceedi ng.
Whet her Smth had adequate notice of the elenments of the

of fense of mansl aughter is a question of fact. W therefore review



to determne whether it would be unreasonable to conclude that
Sm th had such noti ce.
B
The Supreme Court has stated that a quilty plea cannot be
vol untary unl ess the defendant has “real notice of the true nature
of the charge against him” which includes notice of the el enents

of the offense. Henderson v. WMorgan, 426 U.S. 637, 646-47, 96

S.C. 2253, 49 L.Ed.2d 108 (1976). But that does not nean that
there must be an express discussion of the elenents on the record:

Normal |y the record contains either an expl anati on of the
charge by the trial judge, or at |least a representation
by defense counsel that the nature of the offense has
been explained to the accused. Moreover, even w thout
such an express representation, it may be appropriate to
presune that in nost cases defense counsel routinely
explain the nature of the offense in sufficient detail to
give the accused notice of what he is being asked to
adm t .

Id. at 647 (enphasis added).
Cases within our own circuit provide sone additi onal gui dance.

In Burden v. State of Al abama, 584 F.2d 100, 101-02 (5th Cr.

1978), we held that there was insufficient notice of the elenents
of the crime. W based this conclusion on the | ack of a discussion
of the elenents of the offense either in the defendant’s “Irel and
Fornf! or the judge's statenents to the defendant, and in the
absence of any statenent by defense counsel on record that he had

di scussed the elenents of the crime with the defendant. | n Hobbs

This is a forminform ng the defendant of the charges agai nst
hi mand of his rights.



v. Blackburn, 752 F.2d 1079, 1081 (5th G r. 1985), on the other

hand, we upheld a guilty plea wthout any discussion of the
el emrents on the record because review of the colloquy wth the
j udge reveal ed that the defendant understood t he general neani ng of
the charge and the consequences of his guilty plea. Mreover, in

Bonvillain v. Blackburn, 780 F.2d 1248, 1250 (5th Gr. 1986), we

agai n upheld a guilty plea wi thout any enuneration of the el enents
of the offense. Instead, the defendant’s counsel had signed a form
stating that he had “inforned the defendant of his or her rights,

particularly the nature of the crinme to which he or she i s pl eadi ng

guilty,” which we found sufficient. |d.

In the case before us, defense counsel did not sign anything
simlar to the one in Bonvillain. The judge never expressly
di scussed the elenents of nmanslaughter. | nstead, our sole

i ndi cation of what the defendant did know conmes fromthe coll oquy
with the judge:
By the Court: M. Smth, you are here with your
attorneys, M. Fournet and M. Bracato.
|s that correct, sir?
By M. Smth: Yes sir, it is.
By the Court: It is the Court’s understanding that you
have fully discussed this case with both
of your attorneys. |Is that correct, sir?
By M. Smth: Yes sir, | have.

By the Court: Are you satisfied with the advice they
have given you?

By M. Smth: Yes sir, very satisfied.



By the Court:

By M. Smth:
By the Court:

By M. Smth:
By the Court:

By the Court:

Fromthis coll oquy,

counsel. He had two |awers fromwhat the trial

Al right. | want to be sure that you

understand the . . . . what you are now
charged with, sir. According to the
amended Bil|l of Information or |ndictnent

you are charged with the offense of
mansl aughter that in or about the 25th
day of Decenber, 1982, you commtted
mansl aught er of one Frank Knapp. Do you
understand what you are charged wth,
sir?

Yes sir.

Do you understand, sir, that if the Court
accepts your quilty plea you could be
sentenced by the Court to serve a term of
i nprisonnment for a period not to exceed
twenty-one years at the Departnment of
Corrections?

Yes sir, | understand that.
| want to be sure that you understand the

rights you are giving up if | accept your
guilty plea.

M. Smth, the Court is satisfied that
with the advice of your attorneys, who

are very, very conpetent, the nost
conpetent firmin the Cty of Al exandria
representing you, t hat you fully

understand the nature of the plea that
you are making, you fully understand the
consequences of the guilty plea, and that
the plea is knowingly, intelligently and
voluntarily entered, and that there is a

factual basis for the plea. | am going
to now advise that | wll accept the
pl ea.

it appears that Smth had excellent |egal

j udge consi dered

to be an excellent firm Smth also had the opportunity to di scuss

his case with them

It would seem reasonable to assune that

hi s



| awyers discussed his offense in detail with himbefore he agreed
to plead qguilty.

W do will not venture to guess what the result would be if
the standard of review and burden of proof in this case were
different. But Smth has not carried his burden of proof, nor has
he overcone the standard of review He has not established that it
woul d be unreasonable to presune that his |awers explained the
nature of the offense in sufficient detail to give himnotice of
what he was being asked to admt. We therefore conclude that
habeas corpus relief would be inappropriate.

11

For the reasons stated herein, Smth's notion for habeas

corpus relief is

DENI ED



