IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30176
Summary Cal endar

SPECI ALTY FOOD SYSTEMS | NC

Pl ai ntiff-Appellant,
V.
RELI ANCE | NSURANCE COWVPANY OF | LLINO S,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(98- CV- 2595)

Novenber 3, 1999

Bef ore KING Chief Judge, and Hi ggi nbotham and Stewart, Crcuit
Judges.

PER CURI AM *

Plaintiff-Appellant Specialty Foods, Inc. appeals fromthe
district court’s grant of sunmary judgnent in favor of Defendant-
Appel | ee Reliance I nsurance Conpany of Illinois. W affirm

| . FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff-Appellant Specialty Food Systens, |nc.
(“Specialty”) contracted with Defendant-Appell ee Reliance
| nsurance Conpany of Illinois (“Reliance”) for the provision of

enpl oynent practices liability insurance. Reliance provided

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



coverage in the formof an annual “clainms first nmade and
reported” policy. Under this type of policy, coverage is
triggered by the nmaking of a claim rather than the occurrence of
a covered event, within a specified policy period. Two Reliance
policies covering Specialty are at issue in this appeal: one with
a policy period running from Novenber 17, 1996, to Novenber 17,
1997 (the “1996-97 Policy”); and another with a policy period
runni ng from Novenber 17, 1997, to Novenber 17, 1998 (the *“1997-
98 Policy”). In all respects inportant to this appeal, the
policies differed only in their respective coverage peri ods.

Ceneral ly, each policy covered clains that were first nade
during the policy period and reported to Reliance no |ater than
sixty days followng the term nation of the policy period. Both
policies defined a “clainf as:

any witten demand or notice received by an Insured froma

person or any adm nistrative agency advising that it is the

intention of a person to hold the Insured responsible for

t he consequences of a Wongful Enploynent Practice and

i ncl udes any demand received by an Insured for danages

and/ or the service of suit.

Brief for Appellant at 11.

Specialty term nated an enpl oyee, Louise Davis (“Davis”), in
1997, and Davis filed a conplaint with the EEOC. On Novenber 7,
1997, Specialty received a Notice of Charge of D scrimnation
fromthe EEOC (the “EECC Notice”), which notified Specialty of
Davi s’ s age discrimnation conplaint and requested information.
Davis then filed an age discrimnation suit against Specialty in
federal district court on Decenber 22, 1997, and Specialty

notified Reliance of the suit on January 20, 1998. The case
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eventual ly settled, but not before Reliance refused coverage.
Specialty brought suit against Reliance in state court for
denyi ng coverage, and, claimng diversity, Reliance renoved the
action to federal court. Their dispute centers around the
definition of the term®“claim”

Specialty contends that the definition provided in both
policies, especially when read in conjunction with other policy
| anguage, is anbiguous. Citing Louisiana |aw, Specialty asserts
that this anbiguity should be resolved in its favor and insists
that the institution of Davis's suit on Decenber 22, 1997,
constituted the first “clainf nmade against Specialty. Under this
theory, the claimwas first made and reported during the 1997-98
Policy period and should, therefore, be covered.

Rel i ance counters that the term*“clainf is unanbi guously
defined in each policy and that it includes agency notification
of the type received by Specialty in this case. Under Reliance’s
theory, a claimwas first nade on Novenber 7, 1997, during the
1996- 97 Policy period, when Specialty received the EECC Noti ce.
However, Specialty did not report the claimto Reliance until
January 20, 1998, nore than sixty days after the expiration of
the 1996-97 Policy on Novenber 17, 1997. Therefore, Reliance
asserts, coverage was properly deni ed.

The parties filed cross notions for sunmary judgnment. The
district court found that no anbiguity existed in the contract
| anguage and, applying that | anguage, found that the EEOC Noti ce

constituted a claim Summary judgnent was granted in favor of



Rel i ance, and Speci alty now appeal s.
1. Standard of Review
“We review the granting of summary judgnent de novo,
applying the sane criteria used by the district court in the

first instance.” Norman v. Apache Corp., 19 F. 3d 1017, 1021 (5th

Cr. 1994). First, we consult the applicable law to ascertain

the naterial factual issues. See King v. Chide, 974 F.2d 653,

656 (5th Cir. 1992). W then review the evidence bearing on
those issues, viewng the facts and inferences to be drawn
therefromin the |ight nost favorable to the nonnoving party.

See Lenelle v. Universal Mg. Corp., 18 F.3d 1268, 1272 (5th Cr

1994).

Summary judgnent is proper “if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to
judgnent as a matter of law” Feb. R Qv. P. 56(c). “A fact is
‘“material’ if its resolution in favor of one party m ght affect
the outconme of the lawsuit under governing law. An issue is
‘genuine’ if the evidence is sufficient for a reasonable jury to

return a verdict for the non-noving party.” G nsberg 1985 Rea

Estate Partnership v. Cadle Co., 39 F. 3d 528, 531 (5th G r.1994)

(internal citations omtted).
I11. DI SCUSSI ON
The only issue of material fact in this case is whether the

definition of the term“clainf contained in the two policies is



anbi guous. |If the definition is unanbi guous, then the EECC
Notice constitutes a claimthat was reported to Reliance outside
the period allowed by the 1996-97 Policy, and Reliance correctly
deni ed coverage.

The district court clearly addressed this issue and held
that the term*“clainf was unanbi guously defined and enconpassed
the EEOC Notice. Because this sole issue was not genuine, the
district court granted sunmary judgnent in favor of Reliance. W
have carefully reviewed the record, the parties’ briefs, and the
district court order, and we agree with the judgnent entered by
the district court. Having determ ned that Judge Vance correctly
di sposed of the case, we see no value in sinply rephrasing the
bul k of her well-reasoned Summary Judgnent Order.

| V. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.



