IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30355
(Summary Cal endar)

GLORI A DEAN W LLI AMS,
Peti ti oner- Appel | ant,
ver sus

WARDEN LOUI SI ANA CORRECTI ONAL
| NSTI TUTE FOR WOMEN

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Louisiana
(98- CVv-129)
© June 1, 2000

Before POLI TZ, JONES, and WENER, C rcuit Judges.
PER CURI AM *

W granted Petitioner-Appellant Goria Dean WIIlians,
Loui siana inmate # 72527, a certificate of appealability (COA) in
her appeal fromthe district court’s dism ssal of her petition for
habeas corpus pursuant to Rule 9(a) of the Rules Governing 8§ 2254
petitions. The issue for which COA was granted is whether the
respondent could show actual prejudice resulting from WIIlians’s

delay in bringing her claim that she was denied effective

assi stance of counsel because she failed to file a direct appeal.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



In focusing on WIllians’s delay and the nerits of her
i neffective assistance claim the respondent has ignored that the
State, not the petitioner, bears the burden of show ng prejudice

under Rule 9(a). VWalters v. Scott, 21 F.3d 683, 686 (5th Cr.

1994) . The burden is on the respondent to “(1) nmake a

particularized showing of prejudice, (2) show that the prejudice

was caused by the petitioner having filed a late petition, and (3)

show that the petitioner has not acted with reasonabl e diligence as

a matter of law’” ld. at 686-87 (original enphasis; interna
footnote omtted). Al one, the nere passage of tine is never
sufficient to constitute prejudice. |d.

Unli ke the successful respondents in the cases on which our
respondent relies, it has here not supplied the affidavit of trial
counsel or any other evidence to support its allegation that it is
prejudiced by WIllians’s delay in bringing her ineffective
assi stance claim The respondent does not submt that counsel has
no recoll ection of why a direct appeal was not filed; neither does
it submt that it is unable to obtain counsel’s affidavit. I|ndeed,
as recently as Decenber 8, 1998, the respondent was able to obtain
the affidavit of Wllians’s trial counsel pertaining to the jury
sel ection process. That affidavit makes no nention of WIllians’s
claimthat counsel failed to file a direct appeal

In the absence of respondent’s show ng of prejudi ce caused by
the delay, the district court’s dismssal of WIllians’s petition
under Rule 9(a) nust be vacated and the case remanded for further

proceedi ngs. The respondent wi ||l have the opportunity on remand to



prove prejudice. Walters, 21 F.3d at 687. If the respondent
successfully shows prejudice, however, it will also have to show
that Wllians’s delay in filing her habeas petition caused records
whi ch woul d have supported her claimto be | ost and that Wllians’s
delay in bringing her I neffective assistance claim was
unr easonabl e.

VACATED and REMANDED.



