UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-30554

ALCDI E CARNAHAN
Pl ai ntiff-Appellant,

ver sus
KENNETH S. APFEL, US COW SSI ONER OF SOCI AL SECURI TY

ADM NI STRATI ON,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Western District of Louisiana, Lake Charles

(98- CVv-1301)
January 8, 2001
Bef ore REAVLEY, BENAVIDES, and DENNI'S, Circuit Judges.

PER CURI AM *

Al odi e Carnahan appeals the district court’s grant of summary
judgnent in favor of the Conm ssioner, which affirned the deni al of
Social Security benefits. W affirm

|. Facts and Procedural History

Al odi e Carnahan, born March 31, 1949, conpleted the tenth

"Pursuant to 5" CR R 47.5, the Court has deternmined that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5" QR R 47.5. 4.
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grade and earned a general equival ency di pl oma. She has previously

wor ked as a construction worker and a conveni ence store assi stant

manager. In May of 1991, while working in the conveni ence store,
she suffered a work-related back injury. Carnahan then began
treatment under several different doctors. |In Novenber of 1991

she underwent “nerve conduction studies,” which showed t he presence
of mld L-5 irritation on the left side, but otherw se nornma
results. In January of 1992, Dr. R Dale Bernauer, one of
Carnahan’ s ort hopedi ¢ surgeons, diagnosed | unbar spine strain and
facet arthritis. He concluded that she could not engage in |ight
duty due to pain and woul d need surgery, which Carnahan never had.

Dr. Kevin CGorin, Carnahan’s second orthopedic specialist,
treated her for the longest period of tinme. |In May of 1993, Dr.
Gorin noted that Carnahan had nore pain than shoul d be expected and
| ater suggested that she undergo a pain and personality eval uati on.
I n Septenber of 1993, the eval uati on showed that she seened willing
to cope wth her pain and could benefit from learning pain
managenent skills. Dr. CGorin continued to treat Carnahan
t hroughout 1993, giving her peripheral injections. |n January of
1994, he reported that Carnahan’s problens were beginning to
i nprove, and he recomended a hone stretching program |In March of
1994, Carnahan indicated to Dr. CGorin that she felt the best that
she had in years and had cut back on pain nedication. In June of
that year, Dr. CGorin noted that although Carnahan continued to
suffer fromfacet arthropathy, she had nade excel |l ent progress and
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coul d possibly return to light work. |In Novenber of 1994, he found
i nprovenent in both posture and body nechani cs despite Carnahan’s
conplaints of leg and foot pain. Throughout 1995, Dr. Gorin noted
facet arthropathy and left sacroiliac joint dysfunction, but also
gradual inprovenent. In 1996, he conpl eted a Residual Functi onal
Capacity formin which he indicated that she could stand and/or
wal k for a total of two hours, continuously for one-half hour, and
that she could sit for a total of six hours, continuously for two
hours.

In October of 1994, Dr. John Hunphries, the Conm ssioner’s
ort hopedi ¢ specialist, exam ned Carnahan. At the tine, she had
been wearing a corset prescribed by Dr. Gorin, which reportedly
gave her sone relief. Dr. Hunphries found tenderness at the | ower
back, and Carnahan conpl ai ned of | ow back pain when he |lifted her
right leg in the supine position. The testing of the left leg in
that position was unreliabl e because during the test she could only
el evate the |l eg hal f way, whereas Dr. Hunphries noted that Carnahan
had spontaneously lifted the leg fully in the seated position
earlier. H s report noted noderate degenerative di sk di sease and
subst anti al facet art hr opat hy, but no hard neurol ogi cal
abnormalities upon physical exam nation. Dr. Hunphries concl uded
t hat Carnahan “should be able to stand, sit or wal k although she
may need to alternate intervals” and could performlight or even
medi um work with the proper |iberties.

Carnahan applied for benefits on July 27, 1994, but the
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application was denied. After reconsideration, a hearing was held
before an Admnistrative Law Judge (ALJ) on Mrch 21, 1996.
Carnahan testified that she had a deep pain in her hip and a
t hrobbing pain in her back. She said that her |egs gave out, the
nmost recent tinme being in 1995 and that she was on pain
medi cation. She testified that she did little wal king, squirned
while sitting so she could not sit continuously for tw hours, and
found standing the nost difficult position. Car nahan’ s daught er
testified that her nother was usually in her recliner or bed.

On May 8, 1996, the ALJ denied benefits. Al t hough she
concluded that Carnahan was wunable to return to her forner
enpl oynent, the ALJ found that she could make an adjustnent to
ot her sedentary work. The ALJ determ ned that Carnahan suffered
from degenerative disc disease, facet arthropathy, and sacroiliac
joint dysfunction, but that evidence supported a finding that she
was not disabled. Carnahan filed suit in the district court. The
district court found that the Conm ssioner’s deci sion was supported
by substantial evidence and consistent with | egal standards.

1. Standard of Review

“We review the Secretary’ s decision only to determ ne whet her
it is supported by substantial evidence on the record as a whole
and whether the Secretary applied the proper |egal standard.”

G eenspan v. Shalala, 38 F.3d 232, 236 (5'" Cir. 1994) (citing 42

US C 88 405(g), 1383 (c)(3)). “Substantial evidence is ‘such
rel evant evidence as a reasonable m nd m ght accept as adequate to
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support a conclusion.’ In applying the substantial evidence
standard, we scrutinize the record to determ ne whether such
evidence is present. W may not reweigh the evidence, try the
i ssues de novo, or substitute our judgnent for that of the

Secretary.” 1d. (citing R chardson v. Perales, 402 U S. 389, 401

(1971)) (in turn citing Consolidated Edison Co. v. NLRB, 305 U S.
197, 229 (1938)).

Disability is defined as the “inability to engage in any
subst anti al gai nf ul activity by reason of any nedically
det er m nabl e physi cal or nental inpairnment which can be expected to
result in death or which has | asted or can be expected to | ast for
a continuous period of not less than 12 nonths.” 42 U.S.C. 8
423(d) (1) (A) (2000). A physical or nental inpairnent is “an
inpairment that results from anatomcal, physiological, or
psychol ogi cal abnormalities which are denonstrable by nedically
acceptable clinical and | aboratory diagnostic techniques.” 1d. 8§
423(d) (3). An individual is “under a disability, only if his
physi cal or mental inpairnent or inpairnments are of such severity
that he is not only unable to do his previous work but cannot,
considering his age, education, and work experience, engage in any
ot her kind of substantial gainful work which exists in the national
econony . . .7 1d. 8§ 423(d)(2)(A.

I11. Analysis

On appeal, Carnahan argues that the ALJ erred by relying

solely on the Medical Vocational Guidelines. First, she argues
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that her pain constitutes a significant nonexertional factor that
prohibits reliance on the guidelines. Second, she argues that
there was not substantial evidence to support a finding of not
di sabled. Finally, she argues that the ALJ erred by not consulting
a vocational expert because she is limted by a need to alternate
between sitting and standi ng.
A.  Pain

Car nahan contends that the ALJ's conclusion that she had no
“significant nonexertional limtations which narrow the range of
work she can perfornmi was erroneous and not supported by
substanti al evidence. She clains that her pain was a nonexerti onal
limtation, pointing to evidence that she needed to alternate
sitting and standing, to wal k conti nuously only for one-half hour,

to never clinb or crawl due to pain, and to limt reaching because

of pain.

Nonexertional limtations “affect only . . . [the] ability to
nmeet the demands of jobs other than strength demands.” 20 C. F.R
8§ 416.969a (2000). “Pain may constitute a nonexertional factor

that can limt the range of jobs a claimant can perform” Scott v.
Shalala, 30 F.3d 33, 35 (5'" Cir. 1994). However, there should be
“clinical or |laboratory diagnostic techniques which show the
existence of a nedical inpairnment which could reasonably be

expected to produce the pain alleged.” Selders v. Sullivan, 914

F.2d 614, 618 (5'" Cr. 1990). Pain is disabling when it is
“constant, unremtting, and wholly unresponsive to therapeutic
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treatnent.” ld. at 618-19 (internal citations omtted). If a
claimant suffers froma nonexertional Iimtation, the ALJ nust rely
on a vocational expert to establish that jobs exist in the econony.

Newt on v. Apfel, 209 F.3d 448, 458 (5'" Gr. 2000).

There is substantial evidence to support the ALJ' s findings
t hat Carnahan had no significant nonexertional |imtations of pain.
There is certainly evidence that she has pain; however, there is
not substantial evidence that the pain is “wholly unresponsive to
therapeutic treatnent.” Selders, 914 F.2d at 618-19. On the
contrary, Carnahan’s relationship with Dr. Gorin shows that her
pain was responsive to treatnent. She admtted to feeling relief
frompai n nedication and a prescri bed corset, and Dr. Gorin’s notes
indicate a pattern of inprovenent.

Furthernore, an ALJ' s assessnent of a claimant’s credibility
is accorded great deference. Newton, 209 F.3d at 459. Here, the
ALJ found that the “claimant’s statenents concerni ng her inpairnment
and its inpact on her ability to work are not entirely credible in
light of the degree of nedical treatnent required, the reports of
the treating and exam ning practitioners, and the findi ngs nade on
the examnation.” W find that statenent supported by substanti al
evi dence. For exanple, Dr. Hunphries’ report indicates that
Car nahan provided unreliable testing data.

B. Substantial nedical evidence

Carnahan argues that there was not substantial nedica

evidence to support a finding of not disabled. She contends that
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Dr. Gorin’s Residual Functional Capacity formis unclear and does
not constitute substantial evidence. She also alleges that the ALJ
erred in considering only part of Dr. Hunphries’ report.
Carnahan’s argunents are without nerit. “W have |long held
that ‘ordinarily the opinions, diagnhoses, and nedi cal evidence of
a treating physician who is famliar with the claimant’ s injuries,
treatnents, and responses shoul d be accorded consi derabl e wei ght in

determ ning disability. G eenspan, 38 F. 3d at 237 (quoting Scott
v. Heckler, 770 F.2d 482, 485 (5" Cir. 1985)). However, when good
cause i s shown, such as statenents that are brief and concl usory or
unsupported by nedically acceptable techniques or evidence, the
testinony may be given little or no weight. 1d. (quoting Scott,
770 F.2d at 485). W find that Dr. Gorin’s opinion was entitled to
consi derabl e weight as Dr. Gorin was her treating physician and had
the nost extensive relationship wth her. Hs report is not
unclear as it indicates Carnahan can wal k or stand for one-half
hour continuously and can sit for two hours continuously. It is
al so consistent with Dr. Hunphries’ diagnosis, which concl uded t hat
Carnahan could even performlight to nmedium work if her need to
alternate sitting and standi ng was acconmopdat ed. The ALJ’ s opi hi on
shows that she considered all of the evidence carefully and found
that Dr. Gorin’s opinion outweighed the earlier conclusion of Dr.
Ber nauer .
C. Vocational Expert

Relying solely on the Medical Vocational Cuidelines of
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Appendi x 2 of the regul ations, the ALJ concl uded that Carnahan was
not disabled. Based on the evidence, the ALJ found that Carnahan
coul d engage in sedentary work, and that, because of her residual
functional capacity, age, education, and work experience, the
gui del i nes denonstrated a significant nunber of avail able | obs.
Thus, the ALJ found Carnahan to be not disabled. Carnahan argues
that the ALJ erred by not consulting a vocational expert as to how
her need to alternate sitting and standi ng woul d affect her ability
to performthe full range of sedentary work.

Because we have found that substantial evidence supports the
ALJ's factual conclusions, we nust now determne if the ALJ
foll owed the proper |egal standards in finding that Carnahan could
performa full range of sedentary work. Scott, 30 F.3d at 34. 1In
finding Carnahan not disabled because she had the exertional
capacity for sedentary work wthout relying on a vocationa
expert’s testinmony, the ALJ assunmed that Carnahan’s need to
alternate sitting and standi ng coul d be accommopdat ed by breaks at
t wo- hour intervals.

The Medi cal Vocational Guidelines were pronul gated to i nprove

uniformty and efficiency. Heckler v. Canpbell, 461 U S. 458, 461

(1983); see 20 CF.R Pt. 404, Subpt. P, App. 2. The Suprene Court
has expl ai ned the guidelines as foll ows:
These guidelines relieve the Secretary of the need to
rely on vocational experts by establishing through
rul emaki ng the types and nunbers of jobs that exist in
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the national econony. They consist of a matrix of the

four factors identified by Congress—physical ability,

age, education, and work experience—and set forth rules

t hat identify whet her ] obs requiring specific

conbi nations of these factors exist in significant

nunbers in the national econony . . . If such work
exists, the claimnt is not considered disabl ed.
Canpbel |, 461 U. S. at 461-62. This circuit has held “that the
Secretary may rely on the nedical-vocational guidelines to
establish that work exists for a claimant only if the guidelines’
“evidentiary underpinnings coincide exactly with the evidence of
disability appearing on the record.’”” Scott, 30 F.3d at 34.

The Social Security Regulations define sedentary work as
involving lifting no nore than ten pounds at a tine, occasionally
lifting small itenms, and sitting with a certain anount of wal ki ng
and standing. 20 C.F. R 88 404. 1567, 416.967. The Social Security
Adm ni stration has also issued several rulings addressing the
definition of sedentary work and the inplications of the need to
alternate sitting and standing.? Social Security Ruling (SSR) 83-
10 states that, for sedentary work, one should stand or walk no
more than two hours of an eight-hour workday and should sit

approximately six hours of the workday. 1983 W. 31251, *5

2The Soci al Security Administration’s rulings are not binding on
this court, but may be consulted when the statutes provide little
guidance. B.B. ex. rel. A L.B. v. Schweiker, 643 F.2d 1069, 1071
(5" Gir. 1981).
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(S.S.A).
SSR 83-12 states,
Where an i ndi vidual ' s exertional RFC[residual functional
capacity] does not coincide with the definition of any
one of the ranges of work . . ., the occupational base is
affected and may or nmay not represent a significant
nunmber of jobs in ternms of the rules directing a
conclusion as to disability. The adjudicator wll
consider the extent of any erosion of the occupationa
base and access its significance . . . Were the extent
of erosion of the occupational base is not clear, the
adj udicator will need to consult a vocational resource.
1983 W. 31253, *2 (S.S. A). Furthernore, if a claimnt nust
alternate positions, that personis not functionally capable of the
prol onged sitting contenpl ated by sedentary work, but persons who
can adjust to any need to alternate by doing so at breaks and | unch
periods could still performa defined range of work. 1d. at *4.

SSR 96-9p® defines a full range of sedentary work as renaini ng

3SSR 96-9p becane effective on July 2, 1996, after the
Comm ssioner affirmed the denial of Carnahan’s benefits; however,
whi |l e we acknow edge that the ruling was not binding precedent on
the ALJ, we nevertheless consult the ruling for guidance on this
issue. In doing so, we agree with the Seventh G rcuit’s analysis
in Lauer v. Apfel, 169 F.3d 489, 492 (7" Cr. 1999) (“SSRs are
interpretive rules intended to offer guidance to agency
adj udi cators. While they do not have the force of |aw or properly
promul gated notice and conment regul ati ons, the agency nakes SSRs
“binding on all conponents of the Social Security Adm nistration.’
The parties do not dispute the application of SSR 96-9p to this
case, even though the SSR was not issued until after [appellant’s]
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“Iin a seated position for approximately 6 hours of an 8-hour
wor kday, with a norning break, a lunch period, and an afternoon
break at approximately 2-hour intervals. If an individual is
unable to sit for a total of 6 hours in an 8-hour workday, the
unskill ed sedentary occupational base will be eroded.” 1996 WL
374185, *6 (S.S. A). If a claimant needs to alternate between
sitting and standing, the ruling concludes that “[w] here this need
cannot be accommobdat ed by schedul ed breaks and a | unch period, the
occupational base for a full range of unskilled sedentary work wi ||
be eroded” and that the extent of erosion will depend on the facts,
i ncluding the frequency of the need to alternate. 1d. at *7.

We find that the ALJ applied the proper |egal standard. There
is substantial evidence that Carnahan can sit for six hours, as
evidenced by Dr. Gorin’s Residual Functional Capacity report. This
ability neets the evidentiary underpi nnings of the guidelines. See
Scott, 30 F.3d at 34. There is also substantial evidence that
Carnahan can sit continuously for two hours; thus, she can adjust
her need to alternate positions with breaks every two hours. 1In so
holding, we find that an ALJ may properly consider whether a
claimant’s need to alternate sitting and standing may be
accommodat ed by “a norning break, a lunch period, and an afternoon
break at approximately 2-hour intervals.” SSR 96-9p, 1996 W

374185 at *6. This interpretation is consistent wwth the SSRs, as

admnistrative hearing.”) (internal citations omtted).
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SSR 96-9p does not consider the full range of unskilled sedentary
work to be eroded where the need to alternate positions can be
accommodat ed by “schedul ed breaks and a | unch period,” and SSR 83-
12 consi ders individual s who nay adj ust with schedul ed breaks to be
able to performa defined range of work.

We are equal |y persuaded by the case lawof the Fifth Grcuit.

Mbst relevant is Scott v. Shalala, 30 F.3d at 34, where the court

concl uded that “[b]ecause Scott nust alternate between sitting and
standi ng as needed, Scott’s exertional capabilities do not fit
wthin the definition of sedentary work.” (enphasis added). The
court remanded for consideration of vocational expert testinony.
Id. Here, unlike in Scott, where the ALJ specifically found that
Scott required the option to sit or stand as needed, the ALJ
adopted the findings of Dr. Gorin that Carnahan could sit
continuously for two hours w thout needing to stand. Thus, the
gui delines’ “evidentiary underpinnings coincide exactly with the
evidence of disability appearing on the record.” Id. (quoting

Law er, 761 F.2d at 197). Additionally, Mwon v. Bowen, 810 F.2d

472, 473 (5" Cir. 1987), involved a clainmant who testified that he
could sit for two hours before his pain increased. The ALJ relied
solely on the guidelines to find him not disabled as he could
perform sedentary work. [d. The denial of benefits was affirned
on the age factor, but the case inplicitly denonstrates that the

ability to sit for two hours continuously was justification for
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reliance on the qguidelines.

We also find support for our decision that reliance on the
medi cal guideline was appropriate in the persuasive authority of
ot her courts who have addressed substantially simlar issues. In

Johnson v. Shalala, No. 2:92 Cv 279, 1994 W. 809110, *4 (N.D. Ind.

Nov. 30, 1994), a claimant could not sit for nore than an hour so

the ALJ properly consulted a vocational expert. Il n Wages v.

Secretary of Health and Human Services, 755 F.2d 495, 499 (6'" Gr

1985), the court reversed a deni al of benefits because the cl ai mant
had to alternate between sitting and standing as she found
necessary and thus could not performthe range of sedentary worKk.

Howse v. Heckler, 782 F.2d 626, 627-28 (6'" Cir. 1986), reversed a

deni al of benefits on the basis that the clai mant coul d not perform
sedentary work because he was i ncapable of sitting or standing for

| onger than one hour at a tine. |In Davis v. Secretary of Health

and Human Services, 915 F.2d 186, 188 (6'" Cr. 1990), an ALJ

consul ted a vocati onal expert because the claimant’s doctor said he

could sit only four hours of an ei ght-hour workday. See Tal bott v.

Bowen, 821 F.2d 511, 515 (8'" Gir. 1987) (Because the clainmant coul d
sit for only an hour at atinme, the court found that the guidelines

coul d not repl ace expert testinony). |In Shiner v. Heckler, No. 84-

0703-C, 608 F. Supp. 481, 484 (D. Mass. May 7, 1985), the cl ai mant
could only sit for ten mnutes at a tine, and a vocational expert
was consulted. The court found that where a claimant has to

interrupt work with periods of prone rest, he cannot perform
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sedentary work, but that an ability to performsedentary work nust
be predicated on a finding that claimant can sit for nost of the
day with occasional interruptions of short durations. |d. at 484.
Unl i ke Carnahan, these claimants were not able to accommodate their
need to alternate positions with breaks at two-hour intervals.

Therefore, based on a review of the applicable regulations,
rulings, and persuasive case |aw, we find Carnahan’ s argunent that
vocati onal expert testinony was required without nerit.

| V. Concl usion
For the foregoing reasons, the decision of the district court

i s AFFI RMVED.
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