IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30767

GULF SOUTH MACHI NE, |
Plaintiffs

GULF SOUTH MACHI NE, | NC
Plaintiff -Counter Defendant - Appellant - Cross
Appel | ee

V.

AVERI CAN STANDARD | NC; UNI ON SW TCH AND SI GNAL, | NC.
Def endants - Counter C aimnts - Appellees - Cross

Appel I ant s

Appeal fromthe United States District Court
for the Eastern District of Louisiana, New Ol eans
USDC No. 97-CV-65-R

Sept enber 22, 2000
Bef ore KING Chief Judge, PARKER, Circuit Judge, and KAZEN,
District Judge.
PER CURI AM™:
The district court was correct in concluding that no genuine
issue of material fact existed as to whether the arrangenent
between Gul f South Machine, Inc and Union Switch & Signal Inc.

anounted to a partnership agreenent, and we affirmthe court’s

grant of summary judgnent on that point for essentially the

* Chi ef Judge of the United States District Court for the
Southern District of Texas, sitting by designation.

** Pursuant to 5" QR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5" QR R
47.5. 4.
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reasons given by the district court inits Order and Reasons
entered July 2, 1998. The district court also correctly

concl uded that the contractual standard for determ ni ng whet her
@ul f South woul d earn the proposed $200, 000 i ncentive bonus was
not anbi guous, thereby obviating the need for a jury instruction
relating to an anbi guous contract. The testinony on the val ue of
t he equi pnment presented by Union Swtch' s apprai ser was

underm ned on cross-exam nation and by the testinony of one of
@l f South’s w tnesses, and on this record the value that the
jury arrived at is supported by sufficient evidence. Finally,
the district court was correct in concluding that GQulf South’s
duty to mtigate danages was breached when it wthheld service of
the conplaint for nearly five years, resulting in a delay of

al nost ei ght years between the accrual of the cause of action and
notification of Union Switch of the suit, and in limting the
recovery of prejudgnent interest accordingly.

The judgnent of the district court is AFFI RVED



