IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-31019
Summary Cal endar

THI NH TRAN,
Peti ti oner- Appel | ant,
ver sus
BURL CAIN, Warden, Louisiana State Penitentiary,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. 98-CV-2924-T

Decenber 19, 2000
Before DAVIS, JONES, and DeMOSS, Cl RCU T JUDGES.

PER CURI AM *

Trinh Tran, a Loui siana prisoner (# 295395), appeals from
the denial of his 28 U S . C. § 2254 habeas corpus petition. On
February 15, 2000, this court granted him a certificate of
appeal ability (“COA’) wth respect to the issues (a) whether the
trial court erred in denying his notion to quash in-court
identifications by two victins, which were allegedly based on
tainted out-of-court identifications, and (b) whether the evidence

was i nsufficient to support his conviction of the arnmed robbery of

Pursuant to 5THQR R 47.5, the court has determned that this
opi ni on shoul d not be published and is not precedent except under the limted
circunstances set forth in 5THQR R 47.5.4.
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athirdvictim Duc Lee, who was not able to identify himat trial
as the robber.

Tran has not shown that the adm ssion of the in-court
identifications by victinms Kieu Nguyen and Tu Dao viol ated hi s due-
process rights, even though their pretrial phot ogr aphi c
identifications of him had been suppressed because the taking of
Tran’ s phot ograph had violated his Fourth Amendnent rights. There
has been neither a state-court finding that the pretrial

identificationwas “inperm ssibly suggestive,” nor even an explicit
ar gunent by Tran regarding the suggestiveness of t hat

identification. See Simmobns v. United States, 390 U. S. 377, 384

(1968) ; Manson v. Brat hwai t e, 432 U. S 98, 114  (1977).

Accordi ngly, the adm ssion of thein-court identifications does not

inplicate the Due Process Clause. See United States v. Smth, 546

F.2d 1275, 1281 (5th Gr. 1977) (“[o]nly if the photographic spread
is found to be inperm ssibly suggestive is the district court in a
position to consider whether it created a substantial risk of
m sidentification”). Tran has not denonstrated that the state
courts’ resolution of the identification issue “resulted in a
decision that was contrary to, or involved an unreasonable
application of, clearly established Federal |aw, as determ ned by
the Suprenme Court of the United States.” See 28 U.S.C. 8
2254(d) (1) .

Tran also has not nade such a showing as to his
contention that the evidence was insufficient to establish that he
commtted the arnmed robbery of Duc Lee. Although Lee could not

identify Tran as the robber, the identifications by Nguyen and Dao,
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who were also present, were nore than sufficient to establish
Tran’s identity.

The judgnent of the district court is AFFI RVED



