IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-31170

Rl CHARD H. FRI EDBERG,
Pl ai ntiff-Appellant,

ver sus

BELCO ENERGY LP; ET AL.,

Def endant s,

BELCO ENERGY LP; BELCO OPERATI NG CORP.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 97-CVv-1822

~ October 27, 2000
Bef ore REAVLEY, BENAVIDES and DENNIS, G rcuit Judges.
BENAVI DES, Circuit Judge:”
Ri chard Friedberg (“Friedberg”) transferred his m neral
interest in land that he co-owned with WA. Mncrief (“Mncrief”)
to the Plan Trust in his Chapter 11 bankruptcy. Friedberg is a

remai nderman to the estate in that he has the right to receive

any surplus fromthe bankruptcy estate. In the admnistration of

" Pursuant to 5" QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.



the estate, the trustee sold this mneral interest to Belco
Energy (“Belco”). In the present suit, Friedberg disputes this
sale, claimng that Belco failed to fully informthe trustee of
the value of the mneral interest before the close of the
transaction, thereby breaching his duty to disclose. The
district court granted Belco’s notion for summary judgnent. W
AFFI RM
Fact s

Prior to Friedberg’ s bankruptcy, Friedberg and Moncri ef
owned a 50% m neral interest in |land |located in Louisiana, 25%
each in indivision. Thereafter, Mincrief acquired a |lease to the
ot her 50% of the mneral interest. Thus, Mncrief had a | ease to
50% of the mneral interest and owned 25% of the m neral
i nterest.

In May 1996, Moncrief, who at this tinme controlled 75% of
the mnerals, 25%in owership and 50%in | easehol der rights,
| eased his 75% m neral interest to Belco. |In the |ease, Belco
agreed to operate a well on the estate and to continue the
drilling of the well Moncrief had initiated prior to the May 1996
transacti on.

Di scussi on

Fraud based on suppression of information requires a

fiduciary or special relationship that creates a duty to speak.

Greene v. @il f Coat Bank, 593 So.2d 630 (La. 1992). “To find



fraud fromsilence or suppression of the truth, there nust exi st
a duty to speak or to disclose informtion.” ld. at 632.

Fri edberg concedes that there is no fiduciary duty between the
parties. Friedberg’s argunent that Belco had a duty to discl ose
to the trustee the results of production tests on the m neral
estate rest entirely on Articles 176 and 109 of the Louisiana

M neral Code (“M neral Code”).

According to Friedberg, Article 176 creates a “hi gher than
ordinary” duty between co-owners of mneral interests through its
reference to Article 109. Friedberg notes that the comments
followng Article 109 provide that this duty is “intended [to] be
a sonewhat higher duty than that of ordinary care and good
faith.” Friedberg s argunent overl ooks Article 169 of the
M neral Code, which provides that “[c]o-ownership does not exist

bet ween the owners of separate mneral rights.” LA Rev.
STAT. ANN. 88 31:169. Moreover, Article 176 pertains to the
authority of a co-owner of a mneral servitude to act to prevent
waste, destruction, or extinction of the servitude. It does not
refer to co-owners of mneral interest in general. Also, Article
109 pertains to the obligation of the owner of an executive
i nterest when granting m neral |eases.

Bel co, despite the fact that it was the operator of the
well, was only a | essee. Friedberg does not argue that because

Bel co was the operator there is a higher standard of care. In



fact, there was no operating agreenent between Bel co and

Fri edberg creating any kind of duty between the parties.

Mor eover, Friedberg concedes that Belco did not nake any fal se or
m sl eadi ng statenents.

At the tinme of the sale, Belco, as | essee, and the trustee,
as owner, held different mneral rights. Wthout co-ownership,
Bel co and the trustee do not share a duty of trust that would
support a duty to disclose. Also, Friedberg is not alleging the
Bel co acted inproperly with respect to waste, destruction or
extinction of the servitude or that Belco inproperly executed a
m neral | ease.

Bel co and the Pl an Trust have separate mneral rights and
are not co-owners; therefore, Friedberg s argunent that Bel co had
a duty to disclose is incorrect. In sum we find that there is
no special or contractual relationship between Friedberg s estate
and Belco creating a duty to disclose. Because our holding
di sposes of this appeal we need not address the alternate
argunent s advanced by Belco in support of the judgnent of the

district court. The judgnent of the district court is AFFI RVED



