IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-31337
Summary Cal endar

ABDULLAH MUHAMMAD, al so known was Kirk Spencer,

Peti ti oner- Appel | ant,
vVer sus
BURL CAIN, Warden, Louisiana State Penitentiary,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. 98- CV-2510-T

© July 11, 2000
Before SM TH, DeMOSS, and STEWART, Circuit Judges.
PER CURI AM *

Abdul I ah Muhammad (“Muhammad”), Loui siana prisoner # 107286,
seeks a certificate of appealability (“COA”) to appeal the
district court’s denial of his 28 U S.C. § 2254 petition. See
8§ 2253(c)(1)(A). He argues that the district court erred in
dism ssing, on the nerits, his claimthat counsel rendered
i neffective assistance by failing to cross-exanm ne a W tness

properly. Mihamad al so argues that the district court erred in

di sm ssing, on failure-to-exhaust grounds, his claimthat counsel

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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was ineffective for failing to file a notion to reconsider his
sent ence.

To obtain a COA for constitutional issues, Mihammad nust
make a substantial show ng of the denial of a constitutional
right. See 28 U.S.C. 8§ 2253(c)(2). To obtain a COA for
procedural issues, such as whether the district court correctly
dismssed a claimin a 8 2254 petition for failure to exhaust,
Muhammad nust show that “jurists of reason would find it
debat abl e whether [he] states a valid claimof the denial of a
constitutional right and that jurists of reason would find it
debat abl e whether the district court was correct inits

procedural ruling.” Slack v. MDaniel, 120 S. C. 1595, 1604

(2000) .

Muhammad has failed to make a substantial show ng of the
denial of a constitutional right wwth respect to his first
argunent. He has failed to show that the district court erred in
dism ssing his claimthat counsel rendered ineffective assistance

by failing to cross-exam ne a witness properly. See Strickland

v. Washington, 466 U. S. 668, 688 (1984). COA to appeal the first

argunent i s DEN ED.

Muhammad has shown that jurists of reason would find it
debat abl e whether the district court was correct inits
procedural ruling to dismss his second argunent for failure to
exhaust and whether he stated a valid claimof the denial of a
constitutional right. Mhamad exhausted his avail able state

renedies with his “valid” claimthat counsel was ineffective for
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failing to file a notion to reconsider his sentence. COA toO
appeal the second argunent is GRANTED

The district court’s judgnent dismssing, on failure-to-
exhaust grounds, Miuhammad’s cl ai mthat counsel was ineffective
for failing to file a notion to reconsider his sentence is hereby
VACATED, and this case is REMANDED to the district court for

consideration of the claim



