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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-31413

DELBERT W LLI AMS,
Peti ti oner- Appel | ant,
vVer sus
LOUI SI ANA DEPARTMENT OF CORRECTI ONS,
Respondent - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court

for the Mddle District of Louisiana
USDC No. 99-CV-660-B

April 25, 2000
Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
PER CURI AM *

Del bert WIIlians, Louisiana prisoner # 299746, seeks a
certificate of appealability (“COA”) in order to appeal the denia
W t hout prejudice of his federal habeas corpus application, filed
pursuant to 28 U S.C. § 2254, for failure to exhaust avail able
state renedies. Hs guilty plea waived the alleged federal
constitutional deprivation he raised as his sole claimin the

i nstant 8§ 2254 application. See Shute v. Texas, 117 F. 3d 233, 237-

38 (5th Gir. 1997). He has therefore nade a credi bl e show ng that
the district court erred in dismssing his application for failure

t o exhaust because a claimthat affords no ground for habeas corpus

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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relief is not required to be exhausted. See Murphy v. Johnson, 110

F.3d 10, 11 (5th G r. 1997) (applicant nust nmake credi bl e show ng of
exhaustion before this court wll determ ne whether he has nmade a
substantial showi ng of the denial of a constitutional right in his

underlying clains); Colvin v. Estelle, 506 F.2d 747, 748 (5th Cr

1975) (exhausti on requi renent does not apply to petition that fails
to state a violation of a federal constitutional right).

W lack jurisdiction to consider the nerits of the
unaddressed underlying habeas corpus claim because the district
court did not consider whether a COA should be granted on that

i ssue. See Wiitehead v. Johnson, 157 F.3d 384, 387-88 (5th Gr.

1998). Accordingly, the notion for COA is GRANTED, the district
court’s judgnent is VACATED, and the case is REMANDED to the
district court with directions to dism ss the instant application
with prejudice for failure to plead a claimcognizable in § 2254
habeas.

COA GRANTED; JUDGVENT VACATED;, REMANDED



