IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40037
Conf er ence Cal endar

ALPHONSO SM TH,
Pl ai ntiff-Appellant,
ver sus

R JOHNSON, Correctional O ficer 111, Coffield Unit;
BELI NDA MAPLE, Sergeant, Coffield Unit,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 6:98-CV-488

 April 12, 2000
Bef ore WENER, DeMOSS, and PARKER, Circuit Judges.
PER CURI AM *

Al phonso Smth, Texas prisoner #621036, appeals fromthe
dismssal of his civil rights action as frivolous and for failure
to state a claim Smth contends that he should have been
allowed to anend his conplaint before it was dism ssed; that the

def endants, a correctional officer and a sergeant, were

deliberately indifferent to his serious nedical needs; and that

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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he shoul d not have been required to exhaust his prison
adm ni strative renedi es because he sought danmages only and coul d
not obtain damages through Texas’s renedi es procedures.

The magi strate judge held a hearing pursuant to Spears v.
McCotter, 766 F.2d 179 (5th Gr. 1985), to bring into focus the
factual basis of Smth's clains. Because the magistrate judge
held a Spears hearing, Smth need not have been allowed to anend
hi s conpl ai nt.

Smth s conplaint and his testinony at the Spears hearing
did not indicate that the defendants were deliberately
indifferent to his serious nedical needs. Estelle v. Ganble, 429
US 97, 106 (1976). Smth’s contention regardi ng exhaustion is
Wi thout nmerit. The conplaint was dism ssed on its nerits.

AFFI RVED.



