IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 99-40150

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
-Vs-
CETZELL JOHNSON MURRELL, JR.,

Def endant - Appel | ant,

Appeal fromthe United States District Court
Eastern District of Texas
(6:92cr75(01))

June 23, 2000

Before WENER and STEWART, Circuit Judges, and LITTLE, District
Judge. ”

LI TTLE, District Judge: ™

Appel  ant chal l enges the legitimcy of his conviction by way
of 28 U.S.C. 8§ 2255. Because his claimis procedurally barred, we

AFFIRM the district court’s denial of habeas relief.

District Judge of the Wstern District of Louisiana, sitting by
desi gnati on.

" Pursuant to 5THQAQR R 47.5, the court has determined that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



FACTUAL AND PROCEDURAL BACKGROUND

Murrell’ s post conviction conplaints have been entertai ned by
this Court on two separate occasions and denied in two separate
unpubl i shed opinions. See United States v. Miurrell, No. 93-05008
(5th CGr. 11 Feb. 1994), cert. denied, 513 U. S. 830 (1994); United
States v. Murrell, No. 94-41185 (5th Cr. 20 Apr. 1995). W need
not revisit in detail the admttedly heinous activities conducted
by appellant in the fall of 1992. Bobbing in the wake of his
outrage are injury, death, and destruction. Qur attention is
limted to the sole issue authorized by the Certificate of
Appeal ability emanating fromthis Court.

In March of 1993, appellant entered a quilty plea to two
counts of arson, both in violation of 18 U S. C. § 844(I). We
confine our scrutiny to the guilty plea entered as to one of the
arson counts.

The grandparents of Murrell's fornmer spouse occupied a hone in
or near the rural town of Muntal ba, Texas. Mirrell fired a flare
into the dwel ling, which incendiary act produced not only property
damage but al so the death of one of the inhabitants.

Subsequent to the acceptance of his guilty plea on the arson
count, Mirrell was sentenced to ten years for this offense.
Murrell appeal ed. The appeal was denied by this court on 11
February 1994. The details of the appeal are not noteworthy. Wat

is relevant and material to our consideration today is the absence



in that appeal of any challenge to the constitutionality of 18
US C 8§ 844(i) as applied to the appellant. In the instant case,
Murrell suggests that the arson statute is bottoned on Congress'
authority to regul ate commerce under the Conmerce C ause. See 18
US C 8 844(i) (indicating that destroyed property nust be “used
in interstate or foreign commerce or in any activity affecting
interstate or foreign commerce”). The Mouuntal ba, Texas hone has an
i nperceptible effect oninterstate conmmerce and the firing of that
establishnment is not illegal under federal |aw, or so the argunent
st at es. The judgnment from the district court, in response to
Murrell's 8 2255 notion, recognized that the change of plea
col loquy specifically covered the interstate connection to the
activities conducted on the fired prem ses by the owners of the
prem ses. Specifically, Mirrell acknow edged the extent of the
interstate comerce activity that justified application of the

arson statute.

STANDARD CF REVI EW
We review a district court's denial of a § 2255 notion under
two standards. The district court’s factual findings are not
di sregarded unless they are clearly erroneous. See United States

v. Rivas, 85 F.3d 193, 194 (5th Gr.), cert. denied, 519 U S. 1033



(1996). We reviewthe district court's concl usions of | aw de novo.

See United States v. Faubion, 19 F.3d 226, 228 (5th Cr.1994).

DI SCUSSI ON
“Habeas review is an extraordinary renmedy and will not be
allowed to do service for an appeal.” Bousley v. United States,

523 U. S. 614, 621 (1998) (internal quotation marks omtted).
Appellant did not present the instant claim on direct appeal.
“Wher e a def endant has procedurally defaulted a claimby failingto
raise it on direct review, the claimnmay be raised in habeas only
if the defendant can first denonstrate either ‘cause’ and actual
‘“prejudice’ or that he is ‘actually innocent.”” Id., 523 U S at
622 (citations omtted); see also United States v. Jones, 172 F. 3d
381, 384 (5th Cr. 1999). Appel lant does not attenpt to
denonstrate cause for his failure to raise this issue on direct
appeal . Appellant does however contend that “the constitutional
error in his plea colloquy ‘has probably resulted in the conviction
of one who is actually innocent.’” Bousl ey, 523 U S. at 623

(quoting Murray v. Carrier, 477 U S. 478, 496 (1986)).1

! Appellant argues that the governnent failed to object to nagistrate's
findings inthis regard so the government is proscri bed fromdoi ng so before this
court. See Douglass v. United Services Autonobile Ass’n, 79 F.3d 1415 (5th Gr.
1996) (holding that party may not attack on appellate review unobjected-to
factual findings and | egal concl usions made by the magi strate except on grounds
of plainerror). This contention is unavailing. The nmagistrate and the district
court judge did not eval uate the government’s procedural default arguments. In
her report and reconmendati on, the nmagi strate paused only to “not[e] that Section
2255 is not a substitute for an appeal. .. [A] nmovant nmay not raise
constitutional or jurisdictional issues for the first tinme on collateral review
wi t hout establishing both cause for his procedural default and actual prejudice
resulting fromthe error.” REPORT AND RECOWENDATI ON OF THE UNI TED STATES MAG STRATE J UDGE,
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“To establish actual i1innocence, petitioner nust denonstrate
that, inlight of all the evidence, it is nore |ikely than not that
no reasonable juror would have convicted him” Bousley, 523 U S.
at 623 (internal quotation marks omtted) (quoting Schlup v. Delo,
513 U. S. 298, 327-28 (1995)); see also United States v. Sanders,
157 F. 3d 302, 305 (5th Gr. 1998). Appel I ant was convi ct ed under
18 U.S.C. 8§ 844(i) which provides in pertinent part:

Whoever maliciously damages or destroys, or attenpts to

damage or destroy by neans of fire or an expl osive, any

bui l ding, vehicle, or other real or personal property

used ininterstate or foreign conmerce or in any activity

affecting interstate or foreign comerce shall be

i nprisoned for not |less than 5 years and not nore than 20

years, fined under this title, or both ....

18 U.S.C. 8§ 844(i) (enphasis added). Appellant argues that he is
actually innocent of this offense because the honme he burned down
| acked the nexus with interstate comrerce required by 18 U S.C 8§
844(i). At the change of plea hearing on March 30, 1993, appell ant
acknowl edged the followwing to be an accurate recital of the
ci rcunst ances surrounding his crine:

This residence was a rural residence there in Anderson

County, and the several people that lived there -- It was

used as sort of a famly farm They had chickens and

guinea hens and that sort of thing and supported

thenselves in part fromthe sale of those farm ani nals,

and t hey bought supplies froma | ocal store down the road
for this business froma |local store that obtained those

No. 6:97cv382, at *5 (E.D.Tx Cct. 27, 1998). This is the sum total of the
nmagi strate’ s revi ewof the government’s procedural default argument. |n deciding
for the governnent on the nerits, the magi strate sinply made no factual findings
or legal conclusions on the procedural issue to which the governnent could
obj ect .



supplies fromother state sources, things |Iike PVC pipe

gnd animal feed, so that’s the interstate nexus on Count
Appel  ant does not challenge the accuracy of these statenents.
| nst ead, appellant argues that “sort of a famly farni does not
rise to the |l evel of proof demanded by United States v. Lopez, 514
U S 549 (1995); he is therefore actually innocent. He argues that
the governnent was required to show that the residence he burned
had a substantial effect on interstate commerce.

This court has not required proof of substantial effect on
interstate commerce by each piece of destroyed property. See
United States v. Johnson, 194 F. 3d 657, 660 (5th Gr. 1999) (“[ The]
i ndi vidual act of arson need not have a substantial inpact on
interstate commerce, so long as arsons of property used in
interstate comerce or in activities affecting interstate comerce,
inthe aggregate, substantially inpact interstate comerce.”). But
thi s does not nean that no proof of the interstate conmerce el enent
is necessary for conviction. In recently overturning the
conviction of a man that destroyed a purely private residence, the
Suprene Court required the property destroyed to have been used in
a commerce-affecting activity. “[The] qualification ["used' ] is
nmost sensibly read to nean active enploynent for comerci al
pur poses, and not nerely a passive, passing, or past connection to
comerce. Although variously defined, the word use, in legislation

as in conversation, ordinarily signifies active enploynent.”
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Jones, No. 99-5739, 2000 W. 645885, *5 (May 22, 2000) (interna
quotation marks omtted). See also, Russell v. United States, 471
U S 858 (1985) (holding that 18 U S.C. § 844(i) properly applied
to arson of two-unit apartnent building). Appellant does not deny
that the residence he burned down was “used” in an activity
affecting comrerce; he denies only that the property had a
subst anti al i npact on interstate commerce. | t may be
unconstitutional for the federal arson statute to be applied to his
of fense, but the relevant inquiry in terns of actual innocence is
a statutory one, nanely, did he commt the crinme as described by
the statute? Appellant does not denonstrate that he did not commt
the crine; he therefore does not establish the actual innocence
necessary for this Court to entertain his constitutional claim
For the foregoing reasons, we AFFIRM the decision of the

district court to deny habeas relief to the appellant.



