IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40185
Summary Cal endar

LI NDA SARTI N,
Pl ai ntiff-Appellee,
ver sus
WAL- MART STORES, INC.; ET AL.,
Def endant s,
WAL- MART STORES, | NC.,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:98-CV-1501

January 10, 2000

Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
PER CURI AM *

In 1997, Linda Sartin was suffering from worsening health,
i ncl udi ng back problens. Onh a trip to a local wWal-Mart on
Novenber 28, 1997, she slipped on a table that a Wal - Mart enpl oyee
was di sassenbling on the floor. Sartin asserts that she was
injured in this incident. She sued Wal -Mart and won a judgnent of
$120, 700. The defendants appeal the judgnent, nmaking three

argunents.

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



I
In this case, based on diversity jurisdiction, Wal - Mart begi ns
by arguing that there was insufficient evidence to present two
damages issues to the jury. The first is the claim for future
medi cal expenses. In evaluating the sufficiency of the evidence,
we view all evidence and reasonable inferences in favor of Sartin.

Bal tazor v. Holnes, 162 F.3d 368, 373 (5th Gr. 1998). Only when

the facts and the reasonabl e inferences are such that a reasonabl e
juror could find in favor of WaAl-Mart wll we hold that there was
an insufficient evidentiary basis. 1d.

In order to recover for future nedical expenses under Texas
law, the plaintiff nust showthat there is a reasonabl e probability

of incurring such nedical expenses in the future. See Fisher v.

Coastal Transp. Co., 230 S.W2d 522, 523 (Tex. 1950); Fibreboard

Corp. v. Pool, 813 S.W2d 658, 681 (Tex. App. Texarkana 1991); Gty

of Rosenberg v. Renken, 616 S . W2d 292, 293 (Tex.App. Houston

1981). The reasonable value of future nedical care my be
establ i shed by evidence of the reasonable value of past nedical

treatnent. See Harvey v. Cul pepper, 801 S.W2d 596, 599 (Tex. App.

Corpus Christi 1990); Renken, 616 S.W2d at 293; Thate v. Texas &
Pac. Ry. Co., 595 S.wW2d 591, 601 (Tex.App. Dallas 1980). In this

case, Sartin proved a reasonabl e probability of future x-rays, MRls
and CAT scans and presented evidence of the cost of these
procedures in the past. For these reasons, the issue of future

medi cal expenses was properly before the jury.



Second, Wal-Mart argues that the evidence is insufficient to
support damages for future pain and nental anguish. Matters of
pain and suffering are necessarily speculative, and it is within
the particular province of the jury reasonably to set the anount of

such danmages. H cks v. Ricardo, 834 S.W2d 587, 591 (Tex.App.

Houston 1992). Awards for nental anguish survive sufficiency of
the evidence challenge when the plaintiff introduces direct
evidence of the nature, duration, and severity of the anguish,
t hereby establishing a substantial disruption in the plaintiff’s

daily routine. Parkway Co. v. Wodruff, 901 S.W2d 434, 444 (Tex.

1994). Mental anguish nmay be inferred frominjuries acconpani ed by

physical pain proximtely caused by the defendant. Br ookshire

Brothers, Inc. v. Wgnon, 979 S.W2d 343, 353 (Tex.App. Tyler
1998). In this case, Sartin presented her own and her husband’ s
testi nony about continuing physical pain. Dr. Cooper testified
that the WAl-Mart injury was at |least partly to blane for this
pain. This damage issue was al so, therefore, properly before the
jury.
I

VWal - Mart’ s second maj or argunent attacks the district court’s
deci sion to exclude a videotape. This video was taken just over a
week before trial, on Novenber 28, 1998. It showed Sartin worKking
in her garden without visible disconfort. At trial, however, she
testified to an inability to bend over and lift anything w thout

severe pain.



Though it 1is not clear when defense counsel obtained
notification or a copy of the videotape, counsel faxed Sartin’s
| awer notification of the videotape's existence on Friday,
Decenber 4, at 5:21 p.m, and sent a copy of the videotape for
Saturday delivery to Sartin's |awer’s office. That office was
cl osed on Saturday. Trial began on Monday, Decenber 7. A copy of
the videotape did not arrive at Sartin’s lawer’s office unti
about 2:00 p.m that afternoon, and the plaintiff rested at 3:00
p. m

For these reasons, the plaintiff’s counsel filed a notion to
stri ke the videotape for untineliness and for a failure to provide
the nanme of the witness who would present it. The district court,
however, inexplicably excluded the videotape as a “surveill ance
deposition” for failure to follow the rules and regulations with
respect to depositions.

Though the district court’s reason for the exclusion was
erroneous, we wll not disturb the district court’s inproperly
reasoned decision if there are alternative neritorious grounds for

t hat judgnent. SEC v. Chenery Corp., 318 U. S. 80, 88, 63 S. Ct

454, 87 L.Ed. 626 (1943); Metallurgical Industries, Inc. V.

Fourtek, Inc., 790 F.2d 1195, 1206 (5th G r. 1986). The proper

grounds for excluding this evidence was its untineliness. Wl-Mart
has not presented any justification for the tardy disclosure to

def ense counsel. Nor do the affidavits on this subject explainthe



del ay between the surveillance and di sclosure. Thus, the evidence
was properly excl uded.

Wal - Mart contends that the district court was bi ased because,
whil e denying it the use of its videotape, the court allowed Sartin
to use undi sclosed audio tape recordings of an interview between
Sartin’s lawer and a defense witness to inpeach the wtness

Under Chi asson v. Zapata GQulf Marine Corp., 988 F.2d 513, 517 (5th

Cr. 1993), however, these two recordings are distinguishable.
Chi asson held that videotapes simlar to Wal-Mart’s had val ue as
substantive evidence as well as for inpeachnent. Wl - Mart’ s
vi deot ape does as well. It is probative as to actual harm to
Sartin and the effect on her quality of life as a result of her
slip and fall. The tape recordings by Sartin’ s |awer, however,
had no substantive value: the inpeaching statenent concerned the
clarity of the wtness’'s nenory, not the specific events
surroundi ng the accident. Thus, since the audio tapes were solely
for inpeachnent, they did not need to be disclosed.
1]

VWl -Mart’s |last argunent is neritless. The conpany asserts
that Texas |aw prohibits courts from informng juries of the
consequences of their factual findings, and that the jury charge
mentioning that a finding of contributory negligence would reduce
the award to the plaintiffs was, in this diversity case, reversible
error. But it is well established that while state | aw governs the

substance of the jury instructions, the mnner of giving



instructions is controlled by federal law. Mrtin v. Texaco, 726

F.2d 207, 216 (5th Gr. 1984). Unlike the Texas courts, federa
courts are free to tell juries the effects of their answers. |d.
Thus, the instruction in this case was not in error.

|V

For the reasons stated herein, the verdict is

AFFI RMED



