IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40239
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

JOEY LYNN KI RKS,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:98-CR-118-1

Novenber 11, 1999
Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
PER CURI AM *
The Federal Public Defender appointed to represent Joey Lynn
Kirks has noved for |eave to withdraw and has filed a brief as

required by Anders v. California, 386 U S. 738 (1967). Kirks has

filed a brief in response to the notion in which he argues that

he was deni ed the effective assi stance of counsel.”™

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.

" Kirks raised the issue of ineffective assistance of
counsel for the first tinme in his response to his attorney’s
Anders notion; the record contains no factual findings on the
i ssue of counsel’s alleged deficiencies. Kirks' s case does not
represent one of the rare instances where the record allows this
court to evaluate fairly the nerits of an ineffectiveness claim
on direct appeal. See United States v. Higdon, 832 F.2d 312, 314
(5th Gr. 1987). Any ineffective assistance of counsel claim
that Kirks wishes to bring may be raised in a 28 U S.C. § 2255
motion. See United States v. Pierce, 959 F.2d 1297, 1301 (5th
Cr. 1992).
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Qur independent review of the brief filed by counsel, of
Kirks’s response to that brief, and of the record reveals no
nonfrivol ous issue for appeal. Accordingly, counsel’s notion for
| eave to withdraw i s GRANTED, counsel is excused fromfurther

responsibilities, and the APPEAL | S DI SM SSED.



