IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40296
Conf er ence Cal endar

HOWARD LEE BARNES,

Pl ai ntiff-Appellant,
ver sus
JONATHAN R. CGRAVES, Guard, M chael Unit; DUWAYNE A. BERDI NG
Sergeant, Mchael Unit; ERIC M DUNN, Guard, Mchael Unit; JCE E
BONSER, Guard, M chael Unit; SHARON A. HOFFMAN, Nurse, M chael
Unit,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 6:97-CV-880

Oct ober 19, 1999
Before JONES, SM TH, and STEWART, C rcuit Judges.
PER CURI AM *

Texas prisoner Howard Lee Barnes, No. 647284, appeals the
magi strate judge’'s dism ssal™ of his conplaint on the basis that
it lacked an arguabl e | egal basis.

The magi strate judge found that defendants Jonathan G aves,

Duwayne Berdi ng, Joe Bowser, and Sharon Hof f man had not been

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.

" The parties proceeded before the nagistrate judge
pursuant to 28 U.S.C. 8§ 636(c).
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deliberately indifferent to Barnes’ serious nedical need and that
Barnes did not suffer substantial harmas the result of defendant
Eric Dunn’s indifference to Barnes’ nedical problem because
Dunn’s dereliction resulted in only a two-hour delay in nedical
treatnment. Mendoza v. Lynaugh, 989 F.2d 191, 195 (5th Gr.

1993) .

Bar nes does not dispute the magi strate judge's determ nation
t hat defendants Graves, Berding, Bowser, and Hof f man were not
deliberately indifferent to his serious nedical need. Thus, he
has failed to show that the dism ssal of the conplaint as to
t hose defendants was an abuse of discretion. Siglar v.
H ghtower, 112 F.3d 191, 193 (5th Gr. 1997). However, Barnes
argues that his conplaint should be reinstated because he
suffered a hearing | oss due to an all eged two-week delay in
medi cal treatnent. As Barnes does not dispute that defendant
Dunn del ayed his nedical treatnent by only two hours, not two
weeks, he has failed to show that the magi strate judge abused her
di scretion by dismssing the conplaint as to defendant Dunn.

AFFI RVED.



