IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40395
USDC No. 2:98-CV-51-DF

JAMES W LSON,
Peti ti oner- Appel | ant,
ver sus
GARY L. JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRIM NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas

January 10, 2000
Bef ore H G3 NBOTHAM DeMOSS, and STEWART, Circuit Judges.
PER CURI AM *

Janes W/ son, Texas prisoner # 655097, requests a
Certificate of Appealability (COA) to appeal the district court’s
di sm ssal of his 28 U S.C. § 2254 petition for failure to exhaust
state renedies. In his 8§ 2254 petition, WIson raised only the
i ssue of whether the prosecution failed to disclose evidence

favorable to the defense in violation of Brady v. Mryl and, 373

U S 83 (1963). He argues that he exhausted this issue by

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



raising it in his second state application for post-conviction
relief.

An applicant nmust nake a substantial showi ng of the denial
of a constitutional right to obtain a COA. See 8 2253(c)(2). In
order to obtain a COA for the nonconstitutional issue of
dismssal for failure to exhaust state renedies, the applicant

must first make a credi bl e show ng of exhaustion. See Mirphy v.

Johnson, 110 F.3d 10, 11 (5th Gr. 1997). Only if that question
is answered in the affirmative will the court consider whether
the applicant has made a substantial showi ng of the denial of a
constitutional right on the underlying claim |d.

Wl son plainly raised the Brady issue in his second state
petition for post-conviction relief which the Texas Court of
Crim nal Appeals dismssed under Tex. CooE CRRM P. ANN. art.
11.07, 8 4. Therefore, he has exhausted state renedies with
respect to this issue, and the district court erred in dismssing
his petition. This court ordinarily would proceed to the nerits

of Wl son's habeas claim See Sonni er v. Johnson, 161 F. 3d 941,

945-46 (5th Gr. 1998). However, this court |lacks jurisdiction
to do so in the instant case because the district court did not
address the nerits of Wlson's claimas an alternative to its

procedural holding. See id.; Witehead v. Johnson, 157 F.3d 384,

387-88 (5th Gr. 1998). Accordingly, COA is GRANTED, the
judgnent of the district court is VACATED, and the case is
REMANDED to the district court for further proceedings.



