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PER CURIAM:"

Petitioner-Appellant, Stacy Lamont Lawton (“Lawton”), appeals the district court’s denial

of hispetitionfor federal habeas corpusrelief under 28 U.S.C. § 2254, challenging hisdeath sentence

for the capital murder of Dennis Price while in the course of committing or attempting to commit a

robbery. For the following reasons we affirm.

FACTUAL AND PROCEDURAL BACKGROUND

Our description of the factual background of this appeal is drawn from the Texas Criminal

Court of Appeds decisionwhich affirmed Lawton’ sconviction. Lawtonv. State, 913 S.W.2d 542,

548 (Tex. Crim. App. 1995) (en banc); cert. denied, 117 S.Ct. 88 (1996). On the night of December

23, and early morning of December 24, 1992, Karlos Fields (“Fields’) and Carlos Black (“Black™)

: Pursuant to 5™ CIR. R. 47.5, the court has determined that this opinion should not be published and is not precedent except under the limited

circumstances set forthin 5™ CIR. R. 47.5.4.



were burglarizing severa vehicles in Smith County. Using a stolen shotgun, Lawton stood guard
while Fields and Black burglarized the vehicles. Witnesses at thetrial testified that Lawton stood at
adistance from the vehicles being burglarized, and pointed the shotgun at the windows and doors of
the houses near which the vehicleswere parked. Lawton told Black and Fields that he would "bust
on" (shoot) anyone who attempted to interfere in the burglary spree. In the pre-dawn hours of
Christmas Eve, Dennis Price, the victim, was awakened by his daughter, who informed him that his
truck was being burglarized. Price ran out into his front yard and was shot in the chest by Lawton.
Price died shortly thereafter as aresult of the injuries sustained. Lawton, Fields, and Black were
apprehended after a high-speed car chase.

In February 1993, a grand jury indicted Lawton for the capital offense of murder with a
firearm, in the course of committing and attempting to commit the offense of robbery. Lawton was
found guilty by the jury. The next day the jury found that Lawton constituted a continuing threat to
society and that Lawton intended to kill his victim. The jury failed to find any mitigating
circumstances. Based on the jury’ sfindings the trial court sentenced Lawton to death. The Texas
Court of Criminal Appedas affirmed Lawton’s conviction, and the Supreme Court denied his
subsequent petition for certiorari. In April 1997, Lawton filed an application for habeas corpusrelief
in the state trial court. The state trial court conducted two evidentiary hearings to determine some
previoudly unresolved factual issues regarding Lawton’s claims of ineffective assistance of counse.

After these evidentiary hearings, the statetrial court denied Lawton’sapplication. Lawton filed his
original application for habeas corpus relief in federal district court in January 1998, which alleged

ineffective assistance of counsel and six other claims.* Following amotion by the state for summary

Y In hisoriginal application for writ of habeas corpusin the district court L awton raised six iSsues:
1) ineffective assistance of counsel at the punishment phase of his trial, 2) the statutory language
which constitutes the second specia issue at the punishment stage is unconstitutional, 3) defining
mitigating evidence as evidence which makes the defendant less “moraly blameworthy” is
unconstitutional, 4) the trial court’s failure to inform the jury that a life sentence would result in
incarceration for thirty-five years is unconstitutional, 5)there is no meaningful appellate review for
sufficiency of the evidence regarding the “mitigating evidence” specia issue, 6) the “mitigating
evidence’ specid issueisfacidly unconstitutional because the statutory provision failsto alocate a
burden of proof. On apped to this court, the petitioner has only briefed his ineffective assistance of
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judgment, the court denied L awton’ spetition for habeascorpusrdlief. In May 1998 the district court

granted Lawton a certificate of appealability on all issuesraised in his application.

DISCUSSION

Lawton appeals the district court’s grant of summary judgment denying his application for
awrit of habeas corpusontwo grounds. First, Lawton claimsthat he received ineffective assistance
of counsdl at the punishment phase of histrial. Second, the petitioner contends that the state trial
court erred in faling to instruct the jury that a life sentence would result in the petitioner’s
incarceration for at least thirty-five years without the possibility of parole. The Antiterrorism and
Effective Death Penalty Act ("AEDPA") of 1996, Pub.L. No. 104-132, 110 Stat. 1214 (1996),
amended, inter dia, § 2244 and 88 2253-2255 of chapter 153 of title 28 of the United States Code,
governsal habeas proceedingsin federal courtsfiled after the statute’ senactment. Because Lawton
filed his habeas petition after the effective date of AEDPA, the act governs the disposition of this
appeal. Williams v. Johnson, 171 F.3d 300, 303 (5™ Cir. 1999) (citing Lindh v. Murphy, 521 U.S.

320, 117 S.Ct. 2059, 138 L.Ed.2d 481 (1997)). Accordingly, we may not grant relief with respect
to any claim that was adjudicated on the meritsin a state court proceeding unless that adjudication
- (1) resulted in a decision that was contrary to, or involved an unreasonable application of, clearly
established Federal law, as determined by the Supreme Court of the United States; or (2) resulted in
a decision that was based on an unreasonable determination of the facts in light of the evidence

presented in the State court proceeding. Williamsv. Cain, 125 F.3d 269, 276-77 (5" Cir. 1997); 28

U.S.C. §2254(d)(1). Wefollow §2254(d)(1) because that section setsforth the standard of review
for pure questions of law and for mixed questions of law and fact. Id.; See, e.g., Trevino v.

Johnson, 168 F.3d 173, 181 (5th Cir.1999); Corwin v. Johnson, 150 F.3d 467, 471 (5" Cir. 1998).

l. | neffective Assistance of Counsdl

counsel clam, and his jury instruction clam. Therefore, the other issues for which a certificate of
appea ability was granted have been abandoned.
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To asseart a successful ineffectiveness claim, Lawton is required to establish both: (1)
constitutionally deficient performance by his counsel, and (2) actual prejudice as a result of his

counsdl'sineffectiveness. 1d. (citing Strickland v. Washington, 466 U.S. 668, 687, 104 S.Ct. 2052,

2064, 483 L.Ed.2d 674 (1984)). "Failure to prove either deficient performance or actual prejudice
is fatal to an ineffective assistance clam.” 1d. In order to satisfy the first prong of the Strickland
analysis, Lawton must prove that his counsel's performance fell below an objective standard of
reasonableness. See id. Reviewing courts must give counsel's performance high deference. See id.

Lawton clamsthat histrial counsel failed to provide him with effective assi stance of counsel
at the punishment phase of his trial because his trial counsel failed to conduct a meaningful
investigation of hisbackground for the purpose of presenting mitigating evidenceto thejury. Atthe
punishment phase of the trial no mitigating evidence was offered on Lawton’s behalf.

At the evidentiary hearings held in state court to gather evidence regarding Lawton’sclaims
of ineffective assistance of counsel therewas extensivetestimony. Itisnecessary for usto thoroughly
review thisevidencein order to assessLawton’ s claim of ineffective assistance of counsel. Lawton’s
lead trial counsel in the underlying action, William Wright, testified as to his efforts to gather
mitigating evidenceon Lawton’ sbehaf. Wright testified that he contacted two psychol ogistsand one
psychiatrist in preparation for testimony regarding Lawton’s future dangerousness. Wright hoped
that Dr. Terry Landrumwould testify that L awton posed no future danger, that ingeneral predictions
of future dangerousness are not redliable, and to provide testimony about the prison classification
system. Wright stated that after he allowed Dr. Landrum to conduct a psychological evaluation of
Lawton hebdieved that if he called Dr. Landrumto testify that it would open the door to information
about Lawton’s previous incarcerations. During a previous incarceration Lawton had been
disciplined for delivery of acontrolled substance whilein the Smith County Jail. Therefore, he made
astrategic decision not to call Dr. Landrum to testify on Lawton’s behaf. Wright further testified
that athough he did not use Dr. Landrum as a witness, he did consult with Dr. Landrum regarding

the testimony of the state’s expert on future dangerousness, and used the information he received



from Dr. Landrum in his cross examination of the state’s expert. Wright also stated that he talked
to Dr. Landrum about whether another expert witness would be helpful, and Dr. Landrum said that
it would not help.

Wright also recalled that he got Lawton’ srecordsfromthe penitentiary, and he asked L awton
for names of peopleto contact who would be willing to testify for him at the punishment phase of the
trial. Wright also asked Lawton about his family background, schooling, and any injuries he had
suffered. Wright says that he then asked his investigator, Silton Joseph “Buck” Fontenot
(“Fontenot”), to contact everyonethat Lawton had mentioned. Wright statesthat Fontenot told him
that he contacted everyoneonthelist. Hetestified that Fontenot told him Lawton’ s mother said that
Lawton had been spoiled by his great-grandmother as a child, and that she did not know a teacher
or preacher who would testify on Lawton’ s behalf because Lawton refused to go to church. Wright
also spoke with Lawton’ ssistersoutside the courtroom. Hesaid the sisterstold him that Lawton had
agood childhood and was spoiled by his great-grandmother, and therefore they could not testify to
any hardship in his childhood. The sisters aso told Wright that they loved their brother and that he
did not have areputation for violence. Wright was not directly asked whether he made a strategic
decision not to call the sistersto testify. Wright further recalled that Lawton’ s great-grandmother
that raised him died aweek prior to the trial.?

Fontenot, Wright's investigator, was also called to testify at this evidentiary hearing. He
stated that he was appointed by the court to assist in Lawton’ s defense as an investigator. On direct
examination Fontenot stated that he remembered talking to some witnesses on Lawton’ s behaf, but
he did not remember who, when, or where he talked to these witnesses. In hisofficial court billing,
Fontenot recorded four hours for witness interview on three different dates.

Audrey Lorraine Rogers, Lawton’s mother, aso testified at the evidentiary hearing. Ms.

2 Donald Killingsworth, Wright' s co-counsel in the underlying action, testified at the state habeas
evidentiary hearing. Killingsworth confirmed Wright’ stestimony that the defense did contact several
psychologistsfor possibletestimony on Lawton’ sbehdf, including Dr. Jerry Landrum. Killingsworth
further stated that although he had not talked to Lawton’ s family himsdlf he believed that the family
had been contacted, and Wright had decided that their testimony would not be helpful.
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Roger’s testified that she was contacted by Fontenot and asked if she knew anyone in the
neighborhood who would be willing to testify on Lawton's behalf. Rogers stated that this
conversation lasted for agpproximately three minutes, and that she was never contacted by Fontenot
or Wright again. Rogersalso recalled that she attempted to contact Fontenot at his office, but hewas
not in and she never attempted to call him again. Rogers testified that she was never asked by the
defenseteam about Lawton’ schildhood, hardships, or anything else about hisearly life. Rogerstold
the court that Lawton’ sbirth father was convicted for armed robbery and wasin the penitentiary until
Lawton was nineteen. Rogersfurther recalled that Lawton’ s step father once beat him severely with
ashoe, and that she was aso physically abused by Lawton’ s step father. Rogers aso explained that
Lawton had aloving relationship with his girlfriend and her three children, and that Lawton did not
have areputation for violence or being abully. On cross examination Rogers conceded that Lawton
had not been routinely abused by his step father, and that he was primarily raised by his great-
grandmother who provided him with a“nice life.”®

“[F]ailure to present acase in mitigation during the sentencing phase of a capital murder trial

isnot, per se, ineffective assistance of counsal." West v. Johnson, 92 F.3d 1385, 1408 (5th Cir. 1996)

(citing Stringer v. Jackson, 862 F.2d 1108, 1116 (5th Cir.1988), vacated and remanded on other

grounds, 503 U.S. 222, 112 S.Ct. 1130, 117 L.Ed.2d 367 (1992), following remand, 979 F.2d 38

(5th Cir.1992) (modifying original opinionin other respects)). Seeaso, e.q., Andrewsv. Collins 21

F.3d 612, 623-25 (5th Cir.1994); Lincecum v. Colling 958 F.2d 1271, 1278-80 (5th Cir.), cert.

denied, 506 U.S. 957, 113 S.Ct. 417, 121 L .Ed.2d 340 (1992); Delunav. Lynaugh, 873 F.2d 757,

758-60 (5th Cir.), cert. denied, 493 U.S. 900, 110 S.Ct. 259, 107 L.Ed.2d 208 (1989).

3 Sheryl Rogers, Lawton's sister, testified at the hearing. She stated that if called to testify she
would have said that Lawton did not have a father figure growing up , that he did not have a
reputation as a bully, and that she loved him. Rogers stated that she was not contacted by any
member of the defense team prior to the trial.

Therese Grady, another of Lawton’ ssisters saysthat Wright did speak to her outsidein the
hallway of the courtroom, but that she was not contacted prior to trial. She stated that if called to
testify shewould have told the jury that she loved her brother, and that he did not have a reputation
asabully.



Furthermore, adefendant'strial counsel will not be found to have given ineffective assistance
if the attorney was legitimately concerned that any mitigating testimony would have been presented
by witnesses whose knowledge would have opened the door to more damaging evidence under

cross-examination. See Williamsv. Cain, 125 F.3d at 278 (citing Williams v. Callins, 16 F.3d 626,

632 (5th Cir.), cert. denied, 512 U.S. 1289, 115 S.Ct. 42, 129 L .Ed.2d 937 (1994)).

In the present case, Lawton has put forth the affidavits of several family membersincluding
his mother and sistersthat they were not contacted by the trial counsel to testify on Lawton’ s behalf
at the punishment phase of thetrial. Lawton aso includes an affidavit from aclinical psychologit,
Dr. Patrick Lawrence, who statesthat he would havetestified that in Texas prisonsthereisaninmate
classification system which works well in controlling and managing inmates. Lawton contends that
this testimony would have been helpful to the jury in assessing his future dangerousness in society,
because it would have shed light on the likelihood of Lawton harming other inmates in the prison
environment.

We have considered these affidavits and the testimony of all of the witnesses in the state
habeas proceedings. Although it is evident that Lawton’s counsel did not present any witnesses in
mitigation, it appears that this was done as a strategic decision and not due to lack of effort. See
Mann v. Scott, 41 F.3d 968, 983-84 (5th Cir.1994) (reviewing record evidence and finding that
counsel made a strategic decision not to offer mitigating evidence during the punishment phase of a
capital trial). Lawton’stria counsel had alegitimate concern that testimony by Dr. Landrum would
open the door to damaging cross examination regarding Lawton’s previous behavior while in the
Smith County Jail. Unlike some of thiscourt’ s previous cases, we have afully developed record that
shows that Wright did contact witnesses on future dangerousness and decided not to use them

because he felt they would be exposed to damaging cross examination. Compare Wilson v. Butler,

813 F.2d 664, 672 (5™ Cir. 1987) (concluding that the existing record was inadequate for purposes
of determining whether counsel made a strategic decision not to offer mitigating evidence during the

punishment phase of a capital trial or whether that decision was professionally reasonable).



It is also evident that Lawton’strial counsel made a strategic decision not to call Lawton’s
family to testify on his behaf. These witnesses would not have been able to testify to any severe
hardship or abuse in Lawton’s past, and would have opened the door to their testimony that in fact
they believed Lawton had a reasonably good childhood and was spoiled by his great grandmother.
While it may have been beneficia for Lawton’s counsel to expend more effort to have meaningful
interaction with Lawton’s family when assessing their helpfulness, it is clear that he did locate and
talk to Lawton’s family membersin an effort to discover mitigating testimony. The decision not to
cal Lawton’s family was a strategic one and does not constitute deficient performance within the

meaning of Strickland. See Williams v. Cain, 125 F.3d at 278 (finding that failure to present

mitigating lay testimony from family and friends does not constitute deficient performance if the
attorney could have concluded, for tactical reasons, that attempting to present such evidence would
be unwise).

Moreover, Lawton hasfailed to show any prejudiceto himasaresult of hiscounsel’ sdecision
not to present mitigation evidence. Itisundisputed that the State produced evidence at Lawton’ stria
from severa law enforcement officialsthat Lawton had a bad reputation for being peaceful and law
abiding. Thestate al so presented expert testimony from apsychol ogist that L awton would constitute
acontinuing threat to society. Finaly, the state presented a statement from the victim’s daughter.
Due to this extensive and persuasive evidence presented by the State it is highly unlikely that the
testimony of Lawton’s family or Dr. Landrum would have produced a different result. Therefore,
Lawton suffered no preudice from the absence of their testimony.

. Failure to Instruct jury on parole diqibility

Lawton arguesthat thetrial court’ sfaillureto instruct thejury that alife sentence would result
in Lawton being incarcerated for thirty-five years is a violation of the Eighth and Fourteenth
Amendments to the United States Constitution. Lawton admits that Fifth Circuit precedent on this
issueis against him, but argues that two Supreme Court decisions weigh in his favor. See Walton

v. Arizona, 497 U.S. 639, 110 S.Ct. 3047, 111 L .Ed. 2d 511 (1990); Smmonsv. South Carolina, 512




U.S. 154, 114 S.Ct. 2187, 129 L.Ed. 2d 133 (1994). After areview of those decisions, wefind that
Lawton’ sclaimiswithout merit. In Allridgev. Scott, 41 F.3d 213, 221-22 (5" Cir. 1994), this court

held that becausethe state of Texasdoesnot statutorily providefor lifeimprisonment without parole,
due process does not require the court to instruct the jury on a defendant’s parole eligibility. We
interpreted Smmonsto apply only when the defendant islegally ineligible for parole, which is never

the situation for Texas inmates sentenced to lifein prison. See Allridge, 41 F.3d at 222.

CONCLUSION
We find that Lawton did not receive ineffective assistance of counsel during the
punishment phase of histrial. We further find that the trial court’s failure to instruct the jury on
possible parole eligibility did not violate Lawton’s constitutional rights. Therefore, the judgment
of the district court to deny Lawton’s petition for habeas corpus relief is AFFIRMED.



