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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40638
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
SANTOS LOPEZ- RAM REZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. M 98- CR-450- ALL

 April 13, 2000
Bef ore WENER, DeMOSS, and PARKER, Circuit Judges.
PER CURI AM *

Santos Lopez-Ramrez (“Lopez”) appeals his sentence
followng his guilty plea to conspiracy to possess, wth the
intent to distribute, heroin. Lopez asserts that the district
court msapplied U S.S.G 8§ 3Bl1.2(b) by denying hima two-I|eve

m nor role adjustnment on the basis of: (1) a prior drug offense

that was not part of the relevant conduct in the instant case and

(2) his instant co-conspirator’s lack of involvenent in the prior

drug of fense.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Under 8§ 3Bl1.2(b), based on the defendant’s role in the
of fense, the defendant’s offense | evel should be reduced by two
levels if the defendant was a m nor participant in the crimnal
activity. The determnation of a defendant’s role in the offense
is to be made on the basis of all conduct within the scope of the
rel evant conduct, and not solely on the basis of elenents and
acts cited in the count of conviction. US S G Ch.3, Pt.B
intro. conment.

In making its 8§ 3B1.2(b) mnor role determ nation, the
district court did consider a prior drug offense that was not
part of the relevant conduct for Lopez’'s instant offense. It is
clear, however, that the district court considered that prior
of fense for the purpose of evaluating the credibility of Lopez’s
assertion that he was nerely followng his co-conspirator’s
orders with respect to the instant offense. Moreover, the
district court made inplicit findings supporting its mnor role
determ nation by adopting the presentence report, which had
determ ned that Lopez was not entitled to a mnor rol e adjustnent
based on his relevant conduct. The district court thus
sufficiently articulated a proper factual basis for denying Lopez

a mnor participant adjustnent. See United States v. Gll ardo-

Trapero, 185 F.3d 307, 324 (5th Cr. 1999), cert. denied, 120 S

Ct. 961 (2000).
The judgnent of the district court is AFFI RVED



