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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40754
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JOSE ANGEL GOMEZ- CAVAZCS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. C-88-CR-235-3
February 17, 2000
Before EMLIO M GARZA, BENAVIDES, and DENNIS, G rcuit Judges.
PER CURI AM *
Jose Angel Gonez-Cavazos (“CGonez”), a federal prisoner

(# 44886-079), seeks leave to proceed in forma pauperis (“IFP”)

on appeal of the denial of his “Mdtion for D smssal of Fine.”
Gonez’'s “Motion for Dismissal of Fine” is an “unauthorized”
nmoti on over which the district court did not have jurisdiction.

See United States v. Early, 27 F.3d 140, 141-42 (5th CGr. 1994).

Al t hough a fine inposed as part of sentence could be remtted
under either 18 U S.C. 8§ 3573 or FED. R CrRM P. 35(b), only the

Governnent is authorized to file notions under those provisions.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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See id. at 141; United States v. Linker, 920 F.2d 1, 1-2 (7th

Cir. 1990). A nonetary fine is not a sufficient restraint on
liberty to neet the “in custody” requirenent for notions to

vacate filed under 28 U S.C. § 2255. United States v. Seqgler,

37

F.3d 1131, 1137 (5th Cr. 1994). Finally, Gonez’s notion may not

be construed as a 8 2241 notion because he is attacking the
inposition of part of his sentence rather than its execution.

See Davis v. Fechtel, 150 F.3d 486, 487 (5th Gr. 1998).

Because Gonez has not denpnstrated that he will raise a

nonfrivol ous issue on appeal, his notion to proceed IFP is

DENI ED. See Howard v. King, 707 F.2d 215, 220 (5th G r. 1983).

Because the appeal is frivolous, it is DISM SSED. See 5THCR R

42. 2.
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