IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40786
Conf er ence Cal endar

JAVES WLLIE DUKE, 111

Peti ti oner- Appel | ant,
vVer sus
UNKNOWN PERSON CHANDLER, Warden,

Respondent - Appel | ee.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 1:99-CV-280
February 16, 2000
Before EMLIO M GARZA, BENAVIDES, and DENNIS, G rcuit Judges.
PER CURI AM *

Janes Wllie Duke, IIl, federal prisoner # 24193-077,
appeal s the district court’s denial of his habeas petition that
invoked 28 U.S.C. § 2241. He also requests a certificate of
appelability (COA) for clains arising under 28 U S. C. 8§ 2255. To
obtain a COA, Duke nmust make a substantial show ng of the denia
of a constitutional right. 28 U S . C 8§ 2253(c)(2). Wen

chal l enging a di sm ssal on procedural grounds, such as the

dism ssal for lack of jurisdiction presented here, Duke nust nake

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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a credible showing that the district court erred when it
dism ssed his claim See Witehead v. Johnson, 157 F.3d 384, 386
(5th Gir. 1998).

Duke argues the following: (1) the district court erred when
it dismssed issues arising under 8 2255 that related to
sentencing; and (2) the indictnment in his underlying crimnal
trial was insufficient. Duke also filed a notion to suppl enent
the record and a notion for appoi ntnent of counsel. These
noti ons are DEN ED.

To the extent that Duke has nade a 8 2241 claimrelating to
credit for tinme served in state prison, the judgnent of the
district court is AFFI RVED because Duke has failed to argue the
i ssue on appeal. See Brinkmann v. Dallas County Deputy Sheriff
Abner, 813 F.2d 744, 748 (5th Cr. 1987). Duke also has failed
to make a credi ble show ng that the district court erred when it
di sm ssed his § 2255 clains relating to sentencing. See
Wi t ehead, 157 F.3d at 386. This court will not consider the
i ssue whether the indictnment was sufficient because it was raised
for the first time in Duke's request for COA. See id. at 388.
Accordi ngly, Duke's request for COA is DEN ED

The portion of the judgnent relating to 8 2241 i s AFFI RVED
COA is DENTED on all other issues. Al other notions are DEN ED



