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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40978
Conf er ence Cal endar

NEAL D. SWANSON,

Pl ai ntiff-Appellant,
vVer sus
AVERI CAN Al RLI NES | NC. ,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 4:98-CVv-170

 April 13, 2000
Bef ore WENER, DeMOSS, and PARKER, Circuit Judges
PER CURI AM *
Neal D. Swanson appeal s the sunmary-judgnment di sm ssal of
his | awsuit challenging the w thhol ding of federal taxes fromthe

wages he earns as a nechanic enpl oyed by Anerican Airlines.

Swanson's suit argued, inter alia, that he is not an "enpl oyee"

subj ect to such w thholding by Anerican because the federal tax
code provides that "the term ' enpl oyee' includes an officer,

enpl oyee, or elected official of the United States, a State, or
any political subdivision thereof, or the District of Colunbia,

or any agency or instrunentality of any one or nore of the

Pursuant to 5" CR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.
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foregoing. The term ' enployee' also includes an officer of a
corporation.” 26 U S.C. 8 3401(c) (enphasis added). Swanson
argued that under a "strict construction"” of the statute, its
reach does not extend to hi mbecause "includes" is a term of
limtation, not enlargenent, and he is neither a governnent
enpl oyee nor a corporate officer. The district court rejected
Swanson's argunents, granted Anmerican's notion for sunmary
judgnent, and di sm ssed Swanson's clains wth prejudice.

W have reviewed the record de novo and find no error.

Swanson has reasserted his statutory-construction argunment on
appeal. W reject his argunent as contrary to the plain neaning

and i ntent of the statute. See United States v. Latham 754 F. 2d

747, 750 (7'M Cir. 1985) ("It is obvious that within the context
of [8 3401(c)] the word "includes' is a termof enlargenent not
of limtation, and the reference to certain entities or

categories is not intended to exclude all others."); see also

United States v. Rice, 659 F.2d 524, 528 (5'" Cir. 1981)

(construing 26 U.S.C. §8 7343 and concluding that term"incl udes"
did not limt the ordinary neaning of the term"person" so as to
excl ude individuals or "natural persons” fromreach of tax | aws).
It is obvious that § 3401(c) was not intended to excl ude
privately enployed wage earners or to limt the ordinary neaning
of the term "enpl oyee" so as to exclude persons such as M.

Swanson fromtax withholding. See United States v. Wng Ki m Bo,

472 F.2d 720, 722 (5'" CGir. 1972) (statutory terms are to be
given ordinary neaning, unless it is clear that another neaning

was i ntended).
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Swanson's conpl aint charged that American discrim nated
against himon the basis of his national origin (U S. citizen).
Hi s opening brief did not raise this issue; although it is
addressed in his reply brief, an appellate issue cannot be raised
for the first time in a reply brief, and thus we wll not address

it. United States v. Prince, 868 F.2d 1379, 1386 (5" Cr.

1989). Swanson's argunent concerning Congress' taxing authority
does not support his statutory-construction argunent and is thus
not relevant.

This appeal is without arguable nerit; it is D SM SSED AS
FRIVOLOUS. See 5th Gr. R 42.2. Because Swanson’s appeal is

frivolous, we find that sanctions are warrant ed. See Coghl an v.

Starkey, 852 F.2d 806, 808 (5th. G r. 1988) (courts of appeals
have ability to i npose sanctions sua sponte). Swanson and his
attorney are hereby ORDERED to show cause, within ten days of the
date of this order, why a sanction in the amount of $2500. 00
shoul d not be inposed pursuant to FED. R App. P. 38."

APPEAL DI SM SSED; DI RECTI ONS TO THE APPELLANT AND COUNSEL.

" Rule 38 provides, “[i]f a court of appeals determn nes
that an appeal is frivolous, it may, after a separately filed
nmotion or notice fromthe court and reasonabl e opportunity to
respond, award just danages and single or double costs to the
appellee.” Feb. R Arp. P. 38.



