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Def endant - Appel | ant s Ral ph Thonpson, Ti nothy Woten and
Cerald Woten were convicted on a variety of conspiracy and
substantive offenses arising out of a nulti-state cocaine
di stribution and noney | aundering enterprise that engaged in acts

of vi ol ence, including nurder, robbery, and obstruction of justice.

Crcuit Judge of the NNnth Circuit, sitting by designation.

Pursuant to 5TH QR R 47.5, the Court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



Appel  ants now assert nultiple errors regardi ng sufficiency of the
evi dence, the verdict form the jury charge, denials of notions for
severance, the indictnent, the constitutionality of 18 U S C
922(g), a motion in limne regarding the closing argunent, and
sent enci ng.

After carefully reviewing the argunents and the record,
the court finds that there is no nerit to the appellants’
conplaints. W affirm

BACKGROUND

On August 12, 1998, the grand jury for the Eastern
District of Texas naned, anong others, all three Defendant-
Appel lants in an eighteen count indictnent. On Cctober 15, 1998,
Ral ph Thonpson and Cerald Woten filed notions to sever. The
district court denied severance on April 8, 1999. A second

superseding 18 count indictnent! was returned on March 11, 1999,

1 The counts in the indictment are follows: (1) RICO 18 U S.C. 8§
1962(c); (2) RICO conspiracy, 18 U.S.C. § 1962(d); (3) conspiracy to distribute
cocaine, 21 U.S.C. 8 846; (4) conspiracy to conmit nmurder in aid of racketeering
activity, 18 U S.C 8§ 1959(a)(5); (5) interstate travel for murder for hire-
victimEdgar Reece, Jr., 18 U.S.C. § 1958, and aiding and abetting, 18 U S.C
§ 2; (6) interstate travel for nurder for hire-victimFasha Nornan, 18 U.S.C. §
1958, and aiding and abetting, 18 U S.C. § 2; (7) interstate travel for nurder
for hire-victi mHarvey Lee Gabriel, 18 U.S.C. § 1958 and ai di ng and abetting, 18
USC 82 (8) interstate travel for nmurder for hire-victimKeno Fletcher, 18
U S.C. § 1958, and ai ding and abetting, 18 U S.C. §8 2; (9) violent crinme (nurder)
in aidof racketeering activity-victi mEdgar Reece, Jr., 18 U.S.C. § 1959(a)(1);
aiding and abetting, 18 U S. C. § 2; (10) violent crime (murder) in aid of
racketeering activity-victim Fasha Norman, 18 U S.C. § 1959(a)(1), aiding and
abetting, 18 U S.C. § 2; (11) use or carrying a firearm during a crime of
violence (rmurder), 18 U S.C. § 924(c)(1), aiding and abetting, 18 U S.C. § 2;
(12) felony in possession of a firearm 18 U S.C. § 922(g) aiding and abetti ng,
18 U S C 8§ 2; (13) wviolent crine (assault with a dangerous weapon/assault
causing bodily injury) in aid of racketeering activity-victim Harvey Lee
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again namng all three Defendant-Appellants. Al three Appellants
were tried by jury in a single proceeding in the Eastern District
of Texas, Sherman Division. On May 21, 1999, all were convicted of
various offenses related to their participation in the cocaine
di stribution and noney | aundering enterprise. Ralph Thonpson was
sentenced to life in prison. Tinothy Woten was sentenced to life
in prison plus thirty-five years. GCerald Woten was sentenced to
360 nont hs on count three and 240 nont hs on count seventeen, to be
served concurrently. Al three now appeal to this court, assigning
various errors and claimng insufficiency of the evidence.

The Governnent alleged that the appellants were, to
varyi ng degrees, involved in “a nulti-state cocaine distribution
and noney | aundering enterprise . . . .” The enterprise shipped
cocaine from California to Texas, Colorado, Kansas and Al abama
using comrercial carriers and drug couriers. The proceeds of the
sales were funneled back to California using the mails, couriers
and Western Union. The enterprise used violence to maintain

di sci pline and sil ence.

Gabriel, 18 U.S. C. § 1959(a)(3), aiding and abetting, 18 U.S.C. § 2; (14) viol ent

crinme (assault with a dangerous weapon) in aid of racketeering activity- victim
Keno Fletcher, 18 U S. C. § 1959(a)(3), aiding and abetting, 18 U.S.C. § 2; (15)

using or carrying a silenced firearmduring a crime of violence, 18 U S.C. §
924(c) (1), aiding and abetting, 18 U.S.C. § 2; (16) Possession of an unregistered
firearm (silencer), 18 U.S.C. § 5861(d); aiding and abetting, 18 U S.C. § 2;

(17) noney |aundering conspiracy, 18 U S.C § 1956(h); (18) obstruction of

justice, 18 U.S.C. § 1503.



Mar k Barney was the | eader of the enterprise. Both his
brother, Vincent Barney, and girlfriend, Kelley Sorbellini, were
involved. Al three were naned in at | east one count of the second
super sedi ng indictnent. Al made deals wth the Governnent and
testified at trial.

Ral ph Thonpson started out as a drug courier but his role
eventual | y expanded. He becane Mark Barney’s right-hand man and
served as |iaison between Barney and other major distributors.
Thonpson, who had an ability to transport cocai ne wi t hout arousing
suspicion, made nmany flights transporting drugs. He also
participated in the channeling of proceeds back to California. He
was present when the Ti not hy Whot en Texas robbery and nurder schene
was first discussed. Thonpson was convicted on counts one, two,
t hree and seventeen.

Tinothy Woten distributed Iarge anounts of the
enterprise’s cocaine in Texas and participated in the noney
| aundering operation that returned the proceeds to California. He
was also involved in acts of violence. In Novenmber 1994, Tim
Woot en di scussed with M ke Whittaker, another enterprise dealer, a
proposal to lure four of Wittaker’s custoners from Ckl ahoma to
Paris, Texas, to purchase cocaine. The idea was for the four to be
robbed and nurdered so that Tim Woten could repay a drug debt he
owed to Mark Barney. The plan called for two of the Cklahomans to

be shot in a hotel roomwhile the other two would be shot at the
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rural site of the supposed drug deal. A silencer would be used for
the hotel roommurders. The two Gkl ahomans at the rural site were
murdered by WI bert WAtson. The other two escaped death. In
February 1995, Mark Barney, in Ral ph Thonpson’s presence, stated
that sonething had to be done with Franki e Dunham an enpl oyee of
the enterprise who was cooperating with police. More neetings
bet ween Mark Barney and Ti m Woten fol |l owed. Ti mWoten nurdered
Dunhamin May 1995, one week before she was to testify agai nst Mark
Barney in a state court proceeding. The jury found Tim Woten
guilty of counts one through seventeen.

Cerald Woten, Tim Woten's brother, was not charged
under RICO but was involved in a few incidents of delivering
packages of cocaine and wiring of drug noney back to California.
The jury found Gerald Whoten guilty on counts three and sevent een.

DI SCUSSI ON
A Motions for Severance

Bot h Thonpson and CGeral d Whot en contend that the district
court erred by failing to grant their notions for severance,
t hereby denying their rights to due process as guaranteed by the
Si xth Amendnent. Thonpson argues that he was prejudi ced because a
significant part of the trial testinony dealt with the nmurders and
attenpted nurders of the four Okl ahomans. Thonpson contends that
he had no involvenent, in these nurders or the events surroundi ng

them beyond the inference that he delivered drugs to the | eader of
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the conspiracy Mark Barney. |In addition, he conplains that he was
prejudiced by “graphic depictions and courtroom theatrics,”
i ncluding testinmony fromdentists identifying deconposed bodi es and
violent and gory photographs. The testinony was presented,
Thonpson argues, in such a manner as to shock the consci ence. For
exanple, while one witness testified about finding the bodies of
mur der victins, nenbers of the victins’ famlies were conforted and
assi sted out of the courtroomby Assistant United States Attorneys.
For these reasons, Thonpson requests that his conviction be vacated
and that the matter be remanded for a new trial.

Cerald Woten |i kew se argues that he was prejudiced to
such an extent that he received an unfair trial. Simlar to
Thonpson, he conpl ai ns about the anbunt and nature of the evidence
admtted as proof of the Paris, Texas nurders. He also points to
the fact that the Governnent attenpted to link himto the nurders
and acts of violence by referencing tel ephone calls made to himon
the night of the nurders. These calls, he argues, left the jury
wth the inpression that he had sone role, albeit mnor, in those
mur der s. He al so argues that his brother’s fugitive status was
prejudicial. Further, he submts that the judge did not provide
adequate protection through the jury instructions because he did
not clarify the fact that Geral d Woten was not charged in the Rl CO
count and nust be distinguished from his co-defendants. For

exanple, he conplains that at one point the court incorrectly
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advised that the indictnent contained seventeen counts and that
Ral ph Nat hani el Thonpson and Ti nothy Geral d Woten, as opposed to
Ti not hy Gardell Woten, only are charged in count one. Finally, he
argues that the court fail ed adequately to di stinguish and separate
the counts charged agai nst him

Federal Rule of Crimnal Procedure 14 provides that a
district court may order severance of defendants if it appears that
a defendant is prejudiced by joinder. Fed. R Cim Pro. Rule 14.
A district court’s decision to deny a Rule 14 notion to sever is

revi ewed for abuse of discretion. United States v. Pasado-Ri os,

158 F.3d 832, 863 (5'" Gr. 1998). The general rule is that
“‘persons i ndicted together should be tried together, especially in
conspiracy cases, and . . . the nere presence of a spillover effect
does not ordinarily warrant severance . . . .'7 Id. (quoting

United States v. Moser, 123 F.3d 813, 828 (5'" Gir. 1997) (quoting

United States v. Pofahl, 990 F.2d 1456, 1483 (5'" Gr. 1993))). A

defendant’s burden is two-fold. He nust show first that “‘the
joint trial prejudiced himto such an extent that the district

court could not provide adequate protection.’”” United States v.

Ri chards, 204 F.3d 177, 193 (5'" Cir. 2000)(quoting United States

v. MCord, 33 F.3d 1434, 1452 (5th Gr. 1994) (quoting United

States v. DeVarona, 872 F.2d 114, 120-21 (5th Cr. 1989))). He

must present clear, specific and conpelling prejudice that

resulted in an unfair trial” Posada-Ri os, 158 F.3d at 863 (quoting
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United States v. Bullock, 71 F.3d 171, 174 (5'" Gr. 1995)), and

“that he did not receive adequate protection from the potenti al
prejudice of a joint trial through the court’s instructions to the

jury.” Posada-Rios, 158 F.3d at 863. Second, he nust show t hat

“the prejudice outwei ghed the Governnent's interest in econony of
judicial admnistration.” Richards, 204 F.3d at 193.

The district court took various steps to lessen the
prejudi ce to each defendant. During voir dire, the district court
instructed the jury to consi der separately the charges agai nst each
defendant. In his prelimnary instructions to the jury, the court
adnoni shed themto give separate consideration to the case agai nst
each defendant. The jury charge |ikew se instructed:

A separate crinme is charged agai nst one or nore of the
defendants in each count of the Superseding Indictnent.
Each count, and the evidence pertaining to it, should be
consi dered separately. Also, the case of each defendant
shoul d be considered separately and individually. The
fact that you may find one of the accused guilty or not
guilty of any of the crinmes charged should not control
your verdict as to any other crinme or other defendant.
You nust give separate consideration of the evidence as
to each defendant.
This court has held virtually identical instructions sufficient,
anong ot her factors, to cure the possibility of prejudice. Pasado-
Ri os, 158 F.3d at 863-64; see also Richards, 204 F.3d at 194.

| ndeed, the Suprene Court has stated that “less drastic neasures

[than severance], such as limting instructions, often wll suffice



to cure any risk of prejudice.” Zafirov. United States, 506 U S

534, 539, 113 S. . 933, 938 (1993).
Here, the court took another step by allowi ng the jurors

to take notes during the trial. Posada-Ri os, 158 F.3d at 863. The

jurors were also provided a copy of the indictnent and witten
charge of the court during deliberations. |In addition, attenpting
to prevent the possibility of prejudice, the court gave a specific
instructionto the jury, after the famly nenbers were | ed out, not
to “draw any kind of inference at all from anyone being asked to
| eave the courtroomor |eaving the courtroom Just put it out of
your mnd. Ignore it. Don’t draw any inference at all fromit.”

Mor eover, we have previously rejected the argunent that
evi dence of crinmes commtted by co-conspirators, including gruesone

murders, suffices to establish prejudice. Posada-Ri os, 158 F. 3d at

863. We have held that "the pernicious effect [of spillover]
is best avoided by precise instructions to the jury on the
adm ssibility and proper uses of the evidence introduced by the

Governnent." United States v. Harrelson, 754 F.2d 1153, 1175 (5'"

Cr. 1985). Likewse, that there was a “large vol une of evidence
i ntroduced” concerning the murders is not dispositive because "a
quantitative disparity in the evidence 'is clearly insufficient in

itself to justify severance.' " U.S. v. Pettigrew, 77 F.3d 1500,

1517 (5th Cr. 1996)(quoting United States v. Neal, 27 F.3d 1035

(51" Gir. 1994)).



In addition, the Governnment correctly points out that
Thonpson was i ndicted for being part of an enterprise that enriched
and protected its nenbers, in part by conmtting and threatening
“acts of violence including nurder, attenpted nurder and robbery,”
and by pronoting or engaging in activities “designed to prevent
menbers and associates of the enterprise from disclosing the
activities of the enterprise to | aw enforcenent authorities.” See
Count 1, paras. 2a-3d. Al though Thonpson apparently did not know
beforehand of the conspiracy to rob and kill the Il ahomans,
Thonpson continued his association with the enterprise and its
nenbers after learning of the nurders.? He was an enpl oyee or
associ ate of an enterprise with violent aspects, neans and nenbers.
The Governnment contends that the prosecution could not have
presented its case against any enployee or associate of the
“enterprise” wthout presenting all of the evidence to give an
accurate depiction of the enterprise.

Testinony from Vi ncent Barney supports the Governnent’s
contention that Thonpson had know edge and was concerned about the
i nvestigation of Franki e Dunham s nmurder. Vincent Barney testified
that his brother, Mark Barney, who |later pled guilty to soliciting

Dunham s nurder, and Thonpson, questioned him after the nurder

2 Specifically, Mark Barney testified that Ti mWoten told Barney and

Thonpson about the nurders a day or so after they occurred, on January 6, 1996.
Thonpson was with Mark Barney, Tim Woten and Wittaker in a hotel roomwhen a
plot to nurder Preston was discussed. Likewi se, the need to silence Frankie
Dunham was di scussed i n Thonpson’'s presence.
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about whet her or not hom ci de i nvestigators had asked hi mquesti ons
about the nurder. The two infornmed Vincent Barney that |aw
enforcenent had “nothing on us” and “were grabbing at straws.”
Vi ncent also testified that he knew that Mark Barney knew about and
was upset that Frankie Dunham was a w tness against him Mar k
Barney testified that it was “inportant to all of wus,” including
Thonpson, that Franki e Dunhamnot testify again him This was the
case because if Barney “went down,” Thonpson, Tim Woten and
ot hers, woul d not have access to Barney’'s suppliers. |In sum based
on the judge’ s instructions and the evidence |inking Thonpson to
t he Dunham nmurder, the district court did not abuse its discretion
by denyi ng Thonpson’s notion to sever.

Li kewi se, the court did not err with respect to Gerald
Woten. In addition to the aforenentioned instructions, the judge
specifically instructed the jury that testinony from a wtness

about Frankie Dunham was “not to be considered at all for any
purpose in connection with” Gerald Woten.

We do not agree with Gerald Woten's assertion that the
district court’s mspronunciation of his brother’s nane was
prej udi ci al . The district court made this mstake during the
prelimnary instructions to the entire group of prospective jurors.
During those sane instructions, the judge correctly pronounced Tim

Woten’s nanme many tinmes. At the sane tine, the court asked the

follow ng of the venire nenbers:
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They are all seated over there together, but | want to
find out if you can give each one of the defendants the
benefit of considering his case separately and
consi dering t he evi dence agai nst the def endant separately
and not be influenced by the fact that he’'s seated at a
counsel table wth other defendants that are also
charged, sone charged in counts in which the defendant is
not charged. Can you separate in your mnd those three
defendants and the evidence that is submtted against
t hent?

The judge dism ssed the two venire nenbers who indicated that they

woul d have difficulty maki ng such a distinction.

Ceral d’ s nost synpathetic argunent is that because of the
prejudicial joinder, the Governnent inplied that he played sone
part in the Cklahoman’s nurders. The only evidence of a connection
cane fromrecords of tel ephone calls exchanged between the | ocation
of the murders, just after they were conmtted, and Gerald's
wor kpl ace. Wak as the inference fromthese records mght be, it
seens the sane evidence could have been offered for proof of his
part in the conspiracy in a separate trial of Gerald. Regardless
of that circunstance, this court has previously held that neither
a disparity in the anount of evidence agai nst each defendant, nor

the fact that a defendant was only a mninmal participant,

constitutes prejudice. United States v. Fields, 72 F. 3d 1200, 1215

(5th Gr. 1996); United States v. Krout 66 F.3d 1420, 1430 (5N

Cr. 1995) (citing United States v. Neal, 27 F.3d at 1045). The

court did not abuse its discretion in denying severance.

B. Sufficiency of the Evidence on the RICO convictions of
Thonpson and Ti m Whot en
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Thonpson and Tim Woten submt that the evidence was
insufficient to convict themon both the substantive and conspiracy
RI CO charges. When reviewng a sufficiency of the evidence
chal l enge, this court does not “weigh the evidence or
determne the credibility of the witnesses. The verdict of a jury
must be sustained if there is substantial evidence, taking the view

nost favorable to the Governnent, to support it.” d asser v.

United States, 315 U S. 60, 80, 62 S.C. 457, 469 (1962). The

evi dence need not excl ude every reasonabl e hypot hesi s of i nnocence.

United States v. Leed, 981 F.2d 202, 205 (5'" Cr. 1993). If a

rational trier of fact could have found each essential el enent of
t he of fense est abl i shed beyond a reasonabl e doubt, the verdict nust

be affirned. Posada- Ri os, 158 F. 3d at 855.

The RICO statute charged in the indictnent, 18 U S.C. 8§
1962(c), prohibits “any person enployed by or associated with any
enterprise engaged in, or the activities of which affect,
interstate or foreign comrerce, to conduct or participate, directly
or indirectly in the conduct of such enterprise’s affairs through
a pattern of racketeering activity or collection of unlawful debt.”
When est abl i shing such a violation, the Governnent nust prove “(1)
the existence of an enterprise that affects interstate or foreign
commerce, (2) that the defendant was ‘enployed by’ or ‘associated
wth the enterprise, (3) that the defendant participated in the

conduct of the enterprise’s affairs, and (4) that the participation
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was through a ‘pattern of racketeering activity.’” Posada-Ri os, 158

F.3d at 855 (citing United States v. Erwin, 793 F.2d 656, 670 (5"

Cir. 1986)). W review each of the el enents.
1. Enterprise

18 U.S.C. § 1961(4) states that an “enterprise” includes
“any individual, partnership, corporation, association, or other
| egal entity, and any union or group of individuals associated in
fact although not a legal entity.” This court has defined
“enterprise” as “an entity, for present purposes a group of persons
associ at ed toget her for a common pur pose of engaging in a course of

conduct.” United States v. Wllians, 809 F.2d 1072, 1094 (5" Gr

1987). It may be “proved by evidence of an ongoi ng organi zati on,
formal or informal, and by evidence that the various associ ates

function as a continuing unit.” ld. (quoting United States v.

Turkette, 452 U.S. 953, 99 S.Ct. 349 (1978)). The enterprise “nust
have an existence separate and apart from the pattern of

racketeering.” Crowe v. Henry, 43 F.3d 198, 205 (5'" Cr. 1995).

The *“continuing unit” my be “‘shown by a hierarchical or
consensual decision making structure.”” 1d. at 205 (quoting Delta

Truck & Tractor, Inc.. v. J.I. Case Co., 855 F. 2d 241, 243 (1988)).

In determ ning that an enterprise exists, we may al so | ook to the
“nunber of acts, their relationship, their having taken place over

several years, and the consistent participation of the centra
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figures in the schene.” United States v. Doherty, 867 F.2d 47, 68

(1st Cr. 1989). A jury may “infer the existence of an enterprise
on the basis of largely or wholly circunstantial evidence.” United

States v. Elliot, 571 F.2d 880, 898 (5'" Cir. 1978).

Thonpson argues that there was insufficient proof of an
enterprise. He does not dispute that the Governnent’s evidence
supports a finding that a comobn or shared purpose existed.
Rat her, he argues that the Governnent | acked proof that the all eged
structure had any continuity of structure and personality. See

United States v. Bledsoe, 674 F.2d 647, 665 (8" Cir. 1982).% He

argues that, contrary to the Governnent’s contention, the alleged
substitution of him into the place of Vincent Barney does not
support this elenent because, according to the Governnent’s
evi dence, he and Vincent Barney nerely packaged the cocaine. In
addition, he argues that the fact that the “enterprise activity”
ceased after the arrest of Mark Barney provides strong evidence
that the “enterprise” lacked continuity.

We decline to adopt the Bl edsoe definition of enterprise.
The record reveal s sufficient evidence of a continuing unit with a
consensual decisionnmaking structure, as required by this circuit.

As the Governnent argues, the evidence shows that the enterprise

8 Bl edsoe holds that an enterprise nust have three elenents: 1) a
comon or shared purpose; 2) continuity of structure and personality; and 3) an
“‘ascertainable structure’ distinct from that inherent in the conduct of a
pattern of racketeering activity.” Bledsoe, 674 F.2d at 665.
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consisted of its |eader, Mark Barney, and his “teant, including
Ral ph Thonpson, Vincent Barney, Tim Woten, W/Ibert Watson, M ke
Wi ttaker, and Kerw n “Buddy” Wade. Mark Barney brought nenbers of
the team together and organi zed connections anong them Their
common goal was to enrich the nenbers of the association by sharing
the economc benefits of the enterprise and by preserving the
organi zation.* This group, tracing through Mark Barney, forned
lines of interdependence. For exanple, Mark Barney provided
evidence of this interdependence when he testified that it was
“Inportant to all of us” that Frankie Dunham not testify agai nst
him because it “would shut business down” and that those in
Kansas, Texas and Colorado would “get cut off,” including Tim
Wot en and Ral ph Thonpson.

Mar k Barney designated certain assignnments for the team
menbers. Vincent Barney scanned kil os of powdered cocai ne that he
got from “Chicalee,” a supplier, cleaning themof netal fragnents
and re-packaging them Thonpson carried the kilos on commerci al
airlines and interacted wth the public and other nenbers of the
or gani zati on. Thonpson delivered drugs to Tim Woten and Buddy
Wade, and others, who in turn noved large quantities of cocaine

t hrough networks of cocai ne dealers. They also kept a steady fl ow

4 For exanpl e, Ral ph Thonpson occasionally profited by investing his

own noney into the overall price that Mark Barney paid for the cocaine. He would
“invest” by putting in a certain percent of the price and paying that share of
the overall cost of the transaction. |In turn, he would recei ve the sane percent
of the profits.
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of noney into the office of the organization. Wen in trouble,
menbers of the team worked to bail each other out. Menbers also
met on different occasions to discuss the organi zati on and vari ous
pr obl ens.

2. “Enpl oyed By” or “Association Wth” the Enterprise

The evidence shows that Thonpson and Tim Woten were
“enpl oyed by” or “associated with” the enterprise. Thonpson served
as the liaison between Mark Barney and associ ates in Texas to whom
he delivered kilos of cocaine for sale and distribution. He was
the only other person who knew the nanme of Mark Barney’ s source.
He understood the inner workings of the enterprise and interacted
W th many associates. He was the nediator between the field and
the honme office when Barney was absent. O her enpl oyees or
associ ates prepared packages of cocaine for him to pick up.
Franki e Dunham nade airplane and hotel reservations for him
Transportation, such as linobusine rentals, was often arranged for
him He traveled frequently for the enterprise. Wile he began as
an enpl oyee, he | ater becane an investor or partner, sharing both
the costs and profits of the enterprise.

According to testinmony from Vincent Barney, Tim Woten
served as the key distributor of cocaine in the Dallas, Texas area,
and as the conduit of cocaine between Mark Barney and others. He
supplied both his brother, Gerald Woten, and Wl bert Watson. In

addition, he brought Mke Whittaker into the enterprise. At one
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point, Whittaker and Wwoten flew to California to neet with Mark

Barney and to receive cocaine. TimWoten delegated to Wittaker

the responsibility of supplying cocaine to Gerald Woten and
W | bert Watson.

3. Participation in the Conduct of the Enterprise’s Affairs

Bot h Thonpson and Tim Woten argue that the Governnent

did not establish that they participated in the conduct of the

enterprise’'s affairs as required by Reves v. Ernst & Young, 507

Uus 170, 113 S.C. 1163 (1993). In particular, they argue the
Governnent did not neet the “operation and managenent” test set
forth in Reves because neither took part in directing the affairs
of the enterprise. Thonpson contends that he was a “nere ‘nule’”
and Wooten submts that he was a “nere ‘party’” or a “user.”
Contrary to the appellants’ contention, Reves does not

require that a defendant direct the affairs of the enterprise.

Posada- Ri os, 158 F. 3d at 856 (“Al though such evi dence [ of deci si on-

maki ng power] would certainly be relevant to show that a def endant
participated in the operation of an enterprise, Reves does not
require it.”). In Reves, the Suprene Court held that a conviction
under 8§ 1962(c) required that “one nust participate in the
operation or managenent of the enterprise itself.” Reves, 507 U. S.
at 185, 113 S.Ct. at 1173. The term “participate” was neant to

have the “common understanding of the word . . . to take part in.

ld. at 179, 113 S.C. at 1170. This court noted in Posada-Ri os
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that the Suprenme Court “specifically rejected the D.C. Crcuit’'s
suggestion that 8 1962(c) requires significant control over or

wthin an enterprise.” Posada-Ri os, 158 F.3d at 856 (citing Reves,

507 U S. at 179 n.4, 113 S.C. at 1170 n.4). Rat her, “[t]he
[ Reves] Court held that ‘the word ‘participate’ makes cl ear that
RICOliability is not limted to those with primary responsibility
for the enterprise’s affairs.” 1d. (quoting Reves, 507 U S at
179, 113 S.Ct. at 1170). |In particular, the Reves Court expl ai ned
that an enterprise may be ‘operated’ both by upper managenent and
by I ower rung participants. 1d. (quoting Reves, 507 U S. at 184,

113 S. . at 1173). For exanple, in Posada-R os, this court found

that a md-level distributor participated in the operation “by
deci di ng how nmuch cocaine to buy and what prices and terns to
charge to the | ower-level distributors to whomhe redistributed the
cocaine.” 1d. As has been described at | ength above, the evidence
is sufficient to showthat Ti mWoten and Thonpson were operati onal
participants as required by Reves, and that Thonpson parti ci pated
in the managenent.
4. Pattern of Racketeering Activity

Ti mWbot en argues that the Governnent failed to establish
that there was a pattern of racketeering activity. |In particular,
he submts that the Governnent did not prove that there was a

continuing threat of crimnal activity. He points to the fact that
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the last relevant act alleged in the indictnment occurred nore than
two years before the date of the second superseding i ndictnent. He
also states that the Governnent did not allege any crimnal
vi ol ati on between August 1995 and the tine that Woten and his co-
defendants were incarcerated in 1998. Finally, he states that
followng Mark Barney's conviction and incarceration, the
enterprise ceased wthout |aw enforcenent intervention.

18 U.S.C. 8§ 1651(5) states that establishing a “pattern
of racketeering activity” requires that at |east two racketeering
predi cates were conmtted within a 10-year period. The Suprene

Court, in HJ., Inc. v. Northwestern Bell Tel ephone Co., held that

this element requires that a plaintiff or prosecutor show both
“that the racketeering predicates are rel ated, and that they anount
to or pose a threat of continued crimnal activity.” 492 U S. 229,
239, 109 S. Ct. 2893, 2900 (1989). Woten challenges only the
continuity elenent of the “pattern of racketeering” requirenent.

The continuity requirenent stens fromCongress’ s concern

“in RRCOwWth long-termcrimnal conduct.” |d. at 242, 109 S. C
at 2902. HJ., Inc. stated that ‘continuity’ may refer to either

a cl osed-ended or an open-ended period. |d. at 241, 109 S. Ct. at
2901. This case may be eval uated under the cl osed-ended concept
because it involves a closed period of repeated conduct. By

contrast, an open-ended period would involve “past conduct that by
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its nature projects into the future with a threat of repetition.”
Id.> Both are tenporal concepts.

Sufficient proof of continuity over a closed period may
be denonstrated “by providing a series of related predicates
extendi ng over a substantial period of tine.” ld. at 242, 109

S.C. at 2902. HJ., Inc. gave little direction as to what may

constitute a “substantial period of tinme” other than stating that
“Iplredicate acts extending over a few weeks or nonths and
threatening no crimnal conduct do not satisfy this requirenent.”

| d. This court has held that seven nonths is an insufficient

period of tine, see Tel-phonic Services, Inc. v. TBSInt'l, Inc.,

975 F. 2d 1134, 1140 (5'" Cr. 1992), but that two racketeering acts

extending nearly four vyears suffices, see United States v.

Bust amant e, 45 F.3d 933, 941-42 (5'" Cir. 1995).
Wbot en does not contest the tine period between the first
and | ast predicate acts. The evidence showed that the enterprise

spanned 20-21 nonths, beginning in Decenber 1993 and ending in

5 The Governnent believes that it has al so provi ded sufficient evi dence

for an open-ended concept. As to the open-ended concept, the CGovernment asks
that this court follow United States v. R chardson, 167 F.3d 621, 625-26 (D.C
Cr 1999) which held that although a defendant’s four predicate acts spanned only
thirty-four days and the entire crine spree only three and one-hal f nonths, the
“‘fortuitous interruption of [racketeering] activity such as by an arrest’ does
not grant defendants a free pass to evade RICO charges.” 1d. (quoting United
States v. Busacca, 966 F.2d 232, 236 (6'" Cir. 1991)). The court held that the
def endant’ s pre-arrest conduct was of such frequency and i ncreasing seriousness
that a jury could find that the predicate acts of racketeering, by their very
nature, “projected into the future with a threat of repetition.” 1|d. Because
we find that the Government satisfied its burden under the cl osed-ended concept,
we need not address whet her the open-ended concept applies.
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August 1995. Foll ow ng our sister circuits, we hold that 20-21
months is a sufficient tinme period to establish continuity. See

Al lwaste, Inc. v. Hecht, 65 F.3d 1523, 1528 (9th Gr. 1995)

(thirteen nonths could denonstrate a “substantial period of tine”

to satisfy the continuity requirenent); United States v. Pelullo,

964 F.2d 193, 209 (39 Cir. 1992)(a jury could find a period of
ni neteen nonths sufficient for a finding of continuity); United

States. v. Freeman, 6 F.3d 586, 596 (9'" Cr. 1993)(two years);

Resolution Trust Corp. v. Stone, 998 F.2d 1534, 1543 (10" Cir.

1993) (ei ghteen nonths); Metronedia Co. v. Fugazy, 983 F. 2d 350, 369

(2" Cir. 1992)(two years); United States v. Stodola, 953 F.2d 266,

270 (7" Cr. 1992)(twenty nonths). Contrary to Woten’s
contention, therefore, the <continuity requirenent did not

necessitate that the Governnent allege a continuation of unlawf ul

acts during the period fromAugust 1995 until his incarceration in
1998.

5. Count 2-RI CO Conspiracy
Bot h Thonpson and Ti mWot en chal | enge the sufficiency of

evidence as to Count 2, the RICO conspiracy charge. Nei t her,

however, explains in what respect the evidence is insufficient or
devel ops his insufficiency argunent. The briefs contain no
argunent or discussion of the facts as related to the RICO

conspiracy charge. They have not conplied with the requirenents of
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Fed. R App. P. 28(a)(9) and have waived this issue. See Posada-
Ri os, 158 F.3d at 867.
C. Jury Verdict Form

Thonpson and Ti mWoten argue that the failure to require
the jury to designate in its verdict formwhich specific acts were
unani nously agreed upon to support the “pattern of racketeering
activity” elenent, denied themdue process. Both concede that the
jury was properly instructed, but they assert that because the
verdict formrequired only a general finding of guilt as to Count
one of the indictnent, they are unable to determne and test on
whi ch specific acts the jury relied to support the guilty verdicts.
Nei t her objected to the verdict format trial

Since the defendants did not object to the verdict form

during trial, we review these clains for plain error. See United

States v. Jones, 132 F.3d 232, 245 (5'" Cr. 1998). A district
court has the discretion to decide whether to submt special
interrogatories as to each elenent of an offense to the jury.

United States v. Console, 13 F.3d 641, 663 (3d GCr. 1993). See

also Giffinv. United States, 502 U S. 46, 47, 112 S.C. 466, 473

(1991). There is no right to a verdict on each elenent of an
offense. 1d. Confusion created by a verdict formmay be cured by
a jury instruction. Jones, 132 F.3d at 245. See also United

States v. Flores, 63 F.3d 1342, 1374 (5'" Cr. 1995). Were a
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district court properly instructs the jury on the elenents of a
RI CO conspiracy violation and, in particular, the requirenent of
unanimty regarding the predicate offenses, we do not find plain

error. See United States v. Shenberg, 89 F.3d 1461, 1472 (11" Gr

1996) (hol ding that a district court did not abuse its discretion
when it gave a proper unanimty instruction but denied a request
for a special verdict form.

The district court judge instructed the jury that:

At amninmum a pattern of racketeering activity requires
at least two acts of racketeering activity within ten
years of each; provided, however, that the governnent
proves the relationship and continuity of those acts as
| have defined them for you. Al  of you nust be
unani nous as to which racketeering acts you each believe
beyond a reasonable doubt that the defendant under
consideration conmtted. Unl ess you are unaninous in
finding beyond a reasonable doubt that the defendant
under considerationconmmtted a racketeering act charged,
you nust disregard that act in deciding whether that
defendant is quilty or not quilty of racketeering. It is
not sufficient that sonme of the jurors find that the
defendant commtted two of the acts while others of you
find that the defendant commtted different acts.
(enphasi s added).

“We presune that a jury follows the court’s instructions.” |d.

(citing United States v. Stone, 9 F.3d 934, 938 (11'" Gir. 1993)).

The appel |l ants provide no reason to doubt that this jury properly
followed the court’s instructions. The district court did not

plainly err by submtting a general verdict form?®

6 TimWoten relies on Richardson v. United States, 526 U S. 813, 119
S.G. 1707 (1999), where the Supreme Court held that the Continuing Crimnal
Enterprise States (the “CCE” statute), which requires that the Governnent prove
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D. Money Laundering Conspiracy
Both Gerald Woten and Ral ph Thonpson challenge the
sufficiency of the evidence to convict them for conspiracy to
commt noney |aundering transactions in violation of 18 U S. C. 8§
1965(h), as alleged in Count 17. A conviction for conspiracy to
| aunder noney requires that the Governnent prove five el enents:
(1) there is a conspiratorial agreenent, (2) one
conspi rator knowi ngly commts an overt act by
participating in a financial transaction, (3) the
financial transaction involves the proceeds of an
unl awful activity, (4) the conspirator participating in
the transaction had the intent to pronote or further that

unlawful activity, and (5) the transaction affected
interstate or foreign conmerce.

United States v. Fierro, 38 F.3d 761, 768 (5'" Cir. 1994).

Thonpson argues on appeal that the Governnment did not
present sufficient evidence to establish his overt acts. Count 17
of the indictnent lists fifty-one overt acts of noney | aundering.
Thonpson is the designated sender of a noney transfer through
Western Union in Act 2 and the designated recipient of noney
transfers through Western Union in Acts 47 and 48. Thonpson’s only

contention is that the Governnent did not present sufficient

that a current drug violation “is a part of continuing series of violations,”
21 U.S. C. § 848(a), requires that the jury unani nously agree about whi ch specific
viol ati ons the def endant had committed. Ri chardson is inapplicable to our review
of the verdict formin this RICO case. See generally United States v. Meshack,
225 F.3d 556, 580 (5" CGr. 2000) (finding that Richardson is generally
i napplicable to a noney | aundering statute). First, the Court’s concl usi on was
based on an extensive statutory analysis of the CCE statute. Second, the
Ri chardson defendant’s request for a specific unaninmty instruction, not for a
special verdict form was at issue. Here, there is no contention that the judge
did not give the appropriate unanimty instruction.
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evidence to prove that the Act 2 sender and Acts 47 and 48
reci pient were, in fact, Thonpson. W disagree.

Regardi ng Act 2, Ral ph Thonpson’s nane appears as the
sender and Vincent Barney as the recipient in Wstern Union
docunent s. Vi ncent Barney verified that Thonpson sent and that
Barney received the noney transfer, which was for drug proceeds.
As to Acts 47 and 48, a Western Union representative testified that
Ral ph Thonpson’s nane appeared as the recipient of the noney
transfer and that proof of recipients’ identification is always
checked for noney transfers over $500. Act 47 involved a transfer
of $2,000 from Ti m Woten to Thonpson; Act 48 involved a transfer
of $1,330 from Ti m Woten to Thonpson.

Geral d Wot en al so contends that the Governnent failed to
prove by a reasonabl e doubt that he knew the proceeds invol ved an
illegal activity or that he intended to pronote or further an
illegal activity. W find that a juror could nmake such i nferences.
Western Union records list Gerald as the sender in Acts 22 and 37.
Woten admtted to sending the two Western Union wire transfers to
Vi ncent Barney and told a Special Agent that “he felt that what he
was doing was a relatively mnor thing and there was little chance
he woul d get caught.” Thi s statenent supports the inference that
Cerald knew that the noney was for the proceeds of illegal

activity. Wile Gerald s invol venent nay have been m nor, only one
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overt act is required to prove that a defendant was involved in a
nmoney | aundering conspiracy.

E. Conspiracy to Possess Wth Intent to Deliver a Controlled
Subst ance

1. Ral ph Thonpson and Ti m Wot en

All  three Appellants argue that the evidence was
insufficient to support their convictions for violation of 21
US C § 846, conspiracy to possess with intent to deliver a
controll ed substance. Thonpson contends that the Governnent’s
evi dence consisted of circunstantial evidence “woven together” by
the “purchased testinony from the |ikes of Mark Barney, Vincent
Barney and Kelly Sorbellini.” He argues that the volunes of
t el ephone records, flight records and hotel records do not
positively identify him In addition, he asserts that the
Gover nnent never presented any contraband obtai ned from Thonpson,
or  phot ogr aphi c, audio or video evidence supporting the
Governnent’s clains. TimWoten |ikew se argues that there was no
evidence that he intended to join or associate hinself wth the
obj ective of the conspiracy and conplains that all of the evidence
agai nst himcones from“paid informants.”

“To establish guilt of a drug conspiracy under 21 U. S. C
8§ 846, the CGovernnent nust prove that (1) there was an agreenent
between two or nore persons to inport or possess controlled

substances with intent to distribute; (2) each defendant knew of
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the conspiracy and intended to join it; and (3) each defendant

voluntarily participated in the conspiracy.” United States V.

Mtchell, 31 F.3d 271, 274 (5'" Cir. 1994). Al elenents nust be
proven, but all my be inferred from circunstantial evidence.

United States v. Espi noza-Seanez, 862 F.2d 526, 537 (5'" Cir. 1989).

“C rcunstances altogether inconclusive, if separately considered,
may, by their nunber and joint operation . . . be sufficient to
constitute conclusive proof.” Mtchell, 31 F.3d at 274 (quoting

United States v. Lechuga, 888 F.2d 1472, 1476 (5'" Cir. 1989)). As

such, “an agreenent may be inferred froma ‘concert of action.’”

Espi noza- Seanez, 862 F.2d at 536 (quoting United States v. Vergara,

687 F.2d 57, 61 (5'" Cr. 1982)). “Know edge may be inferred from

‘“surrounding circunstances.’” |d. (quoting Vergara, 687 F.2d at
61). “Voluntary participation may be inferred from*®a coll ocation
of circunstances.’” 1d. (quoting United States v. Marx, 635 F.2d

436, 439 (5'" CGir. 1981)). Most inportantly, for our purposes,
““Tal]s long as it is not factually i nsubstantial or incredible, the
uncorroborated testinony of a co-conspirator, even one who has
chosen to cooperate with the Governnent in exchange for non-

prosecution or leniency, nmay be constitutionally sufficient

evidence to convict.’” United States v. Meshack, 225 F. 3d 556, 566

(5" Cir. 2000)(quoting United States v. Westbrook, 119 F.3d 1176,

1189-90 (5'" Cir. 1997)). Therefore, although it is true that nuch

of the evidence cane fromthe testinony of co-conspirators who had
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chosen to cooperate with the Governnent, their testinony suffices.
| ndeed, simlar to Meshack, the Governnent’s evidence inplicating
Thonmpson was vol um nous. Argunents about the credibility of the
Governnent’s wtnesses were presented to the jury. Such
credibility determnations are for the jury, not the court, to
deci de. See Meshack, 225 F.3d at 567 n6.

The CGovernnent’s evidence showed that Thonpson
voluntarily and know ngly joined in an agreenent with Mark Barney
and others to distribute cocaine and possess cocaine with the
intent to distribute. H's involvenent began with an agreenent to
deliver cocaine to Texas, Kansas and Col orado. He eventually
becane an investor, sharing in the costs and profits. H's repeated
trips to deliver large quantities of cocaine to TimWoten, who in
turn distributed cocaine to others, provides sufficient evidence of
an agreenent. Both were intimately involved in the actual
di stribution of what they both knew to be cocaine. Their repeated
acts furthering the distribution of cocai ne mani fest their know ng
and voluntary participationin the conspiracy. They were al so both
awar e that the business involved others. |ndeed, they coordinated
their efforts with other nenbers of the conspiracy. Testinony from
Vi ncent Barney and Whittaker verified that Thonpson nmade deliveries
of cocaine to Tim Woten. Kerw n “Buddy” Wade testified that
Thonpson served as a courier for his drug paynents to Mark Barney.

Vi ncent Barney also gave extensive testinony about Thonpson's
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i nvol venent . He testified that Thonpson was primarily the drug
courier who would transport packages of cocaine by plane. Vincent
Barney described the system by which Thonpson would pack the
cocaine in his carry-on luggage to avoid detection. He testified
t hat Thonpson recei ved about a thousand dollars for each kil ogram
of cocai ne. According to Vincent Barney, Thonpson nade about
twenty such trips. Mark Barney |ikew se di scussed Ral ph Thonpson’ s
i nvol venent in the business.

Vi ncent Barney al so testified about Ti mWoten's rol e as
the primary distributor of cocaine in Dallas, Texas. Tim Woten
woul d receive the cocaine either from Thonpson or by Federal
Expr ess. Vincent testified that he sent between ten and twenty
shi pnents of drugs to Tim Woten, ranging fromtwo ounces to half
a kilogram of cocaine. Vi ncent Barney also verified that he
recei ved a nunber of noney wire transfers from Woten as proceeds
fromdrug transactions.

Mark Barney also testified that Tim Woten brought
Whittaker into the enterprise and that Woten and Wiittaker flewto
California on one occasion to neet with Mark Barney and to receive
cocai ne. There was testinony that Tim Woten delegated to
Wi ttaker the responsibility of supplying cocaine to Gerald Woten
and W1 bert Watson. Mark Barney stated that Ti m Woten and Buddy
Wade were his contacts in Texas, neaning that they were the people

he sold drugs to in Texas. In addition, when Tim Woten was
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arrested for drug dealing, Gerald Woten contacted Mark Bar ney, who
started arranging noney for Tim Woten’s bail. Mrk Barney al so
testified that Ti mWoten introduced himto a man naned Lay-Low in
order to facilitate a drug transacti on.

The  Gover nnent also presented telephone records
i ndi cating that the co-conspirators, including Ti mWoten and Ral ph
Thonpson, communicated wth each other hundreds of tines. For
exanple, there were 146 calls from nunbers associated with Ral ph
Thonpson to nunbers associated with Ti mWoten. There were sixty-
three calls between nunbers associated with Ral ph Thonpson and
VWi t t aker.

The evi dence was sufficient to establish that both Ral ph
Thonpson and Tim Woten were part of an agreenent to possess
cocaine with intent to distribute, that they knew about and j oi ned
the conspiracy and that their participation was voluntary.

2. Geral d Wot en

The Governnent’s case against Cerald Woten is weaker
than that against Ti mWoten and Ral ph Thonpson. However, after a
careful review of the record, this court finds that there was
sufficient evidence for a rational trier of fact to find Cerald
Woten guilty of the drug conspiracy.

The Governnent presented evidence that Gerald had
know edge of the conspiracy and intended to join it. First, as

di scussed above, an agent testified that Gerald Woten told him
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t hat “what he was doing [receiving one or two packages for Ti mand
sendi ng funds via Western Union on Tinm s or Wiittaker’s behal f] was
a relatively mnor thing and that there was little chance that he
woul d get caught.” Vincent Barney testified that he received two
wre transfers from Gerald Woten that were proceeds from a drug
transaction. Vincent worked out the details of the wire transfer
over the phone after contacting Gerald Woten and based on Tim
Woten's instruction. Wstern Union docunments confirmthat these
two transfers, for $2,000 and $1, 425, were sent from Geral d Woten
to Vincent Barney. M ke VWhittaker testified that Gerald made
initial contact wth Wittaker. He also testified that when he
cane to pick up a package of drugs, Cerald “knew why | was there”
and gave hi mt he package. Another w tness, Luther Myore, testified
that Gerald Woten said that he could get drugs from Ti m Whot en.

Li kewise, the jury could rationally infer that Cerald
Woten voluntarily participated in the conspiracy. Wittaker
testified that as he started working closer with Tim he also
started working with Gerald by providing himwth drugs to sell.
It was his understanding that prior to that, Tim was to supply
Cerald with drugs. In addition, Wittaker testified about an
i nci dent where Ti mWoten owed a debt to Mark Barney because Ceral d
gave too nmuch cocaine to soneone in a drug transaction who ran off
with the extra cocaine.

F. Typographi cal Error in the |Indictnment
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Tim Woten clainms that the district court erred in
denying his Mdtion for Judgnent of Acquittal when he requested that
the district court set aside the verdict against hi mon counts 12,
13, 14 and 17 because the indictnment contained an incorrect date.
Those counts state that TimWoten conmtted certain crines “on or
about January 4, 1994,” instead of January 4, 1995.

The district court instructed the jury as foll ows:

You will note that the Second Superseding | ndictnent
charges that the offenses were commtted ‘on or about’ a
certain date. The Governnent does not have to prove with
certainty the exact date of the alleged offense. It is
sufficient if the Governnent proves beyond a reasonabl e
doubt that the offense was conmtted on a date reasonably
near the date all eged.
During their deliberations, the jury sent a note to the district
court asking for clarification on the dates of these counts. The
district court answered the jury’'s note as foll ows:
| cannot clarify the dates for you. | instruct you to
consider all of the evidence in this case and the
instructions the Court has gi ven you, consider all of the
instructions the Court has previously given you.

Rul e 12(b)(2) of the Federal Rules of Crimnal Procedure
states that defenses and objections based on defects in the
i ndi ctment must be raised before trial. “Failure to conply with

this requirenment results in waiver of the objection.” United

States v. Lerma, 657 F.2d 786, 790 (5'" Cir. 1981). TimWoten did

not file an objection prior to trial. Moreover, even if the

objection was tinely, “an allegation as to the tine of the offense
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is not an essential elenent of the offense charged in the

indictment.” Russell v. United States, 429 F.2d 237, 238 (5" Cir.

1970) . Accordingly, this court denies Tim Woten' s request for
relief based on the flawed indictnent.
G Constitutionality of 18 U.S.C. § 922(q)

Tim Whoten challenges his conviction in count 12 for
being a felon in possession of a firearmin violation of 18 U S. C
8§ 922(g). He acknow edges that this court’s precedent affords no
relief, but raises constitutional issues, albeit for the first tine
on appeal, nerely to preserve review. They are in any event

foreclosed by this court’s precedent. United States v. Raw s, 85

F.3d 240, 242-43 (5'" Gr. 1996).

H. Charge agai nst Ti m Woten for Aiding and Abetting in the Use
and/or Carrying of a Firearmin Relation to a Crine of Viol ence

Ti mWboten contends that his conviction on count fifteen
for using or carrying a silenced firearm during a crine of

violence, 18 U S.C. § 924(c)(1), is invalid under Bailey v. United

States, 516 U. S. 137, 116 S.C. 501 (1995). He argues that the
Governnent failed to neet the requirenents of Bail ey because it did
not prove that he actively used or enployed a gun or silencer.
Woten ignores the fact that this count was brought
agai nst himfor know ngly aiding, abetting, counseling, commandi ng,
i nduci ng and procuring Serdaris Jemal Preston in the use and the

carrying of a firearmduring and in relation to a crinme of violence
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for which Woten was prosecuted. See 18 U S.C. 8 924 (c)(1) and
(2). An aider and abettor need not actively use or enploy the

weapon. See United States v. Wainuskis, 138 F. 3d 183, 188 (5" Cir

1998). Rather, in order for a defendant to be convicted of aiding
and abetting the 8 924(c)(1) offense, under the use prong, the
Governnent nust prove that he “act[ed] with the know edge or

specific intent of advancing the ‘use’ of the firearmin relation

to the drug trafficking offense.” United States v. Sorrells, 145
F.3d 744, 753 (5'" Cir. 1998). |In addition, “‘there nust also be
proof that the defendant perforned sone affirmative act relatingto

the firearm’” 1d. at 754 (quoting United States v. Graldo, 80

F.3d 667, 676 (2d Cr. 1996)(know edge of the presence of
firearns). Woten failed to argue, nmuch | ess denonstrate, that the
Governnent did not neet its burden with respect to Count 15. His
challenge is without nerit.
| . Motion in Limne for Defendant’s C osing Argunent

At the close of trial, the Governnent filed a notion in
limne seeking to prevent Cerald Woten's counsel from conparing
Cerald Woten’s conduct with that of other uncharged or i mrunized
W t nesses. Woten’s attorney wanted to conpare his client’s
conduct with those who had done simlar acts but were not
prosecuted. This included exanples of those who w red noney and

del i vered packages to others involved in the conspiracy. Vdot en
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argues that the court erred by not allowing his counsel to
summarize this “relevant and material” evidence in a fashion that
woul d assist his defense. He clains that this error violated his
Sixth Anmendnent right of cross examnation by effectively
nul lifying his cross exam nation of various w tnesses.

The Governnent submts that its motion in |limne was
directed at preventing jury nullification, and that the district
court had the power to prevent this type of argunent. I n
particular, the notion in limne requested that the court prevent
counsel for the defendants from nentioning the foll ow ng:

Any type of conparison during closing argunent of the
arguably <crimnal acts of immunized or uncharged
wtnesses to the alleged crimnal acts of a Defendant.
Such argunent is objectionable in that it inherently
advocates jury nullification of the Defendant’s all eged
crimnal acts.

We review a district court's decision regarding closing argunents

for abuse of discretion. Bernard v. IBP, Inc. of Nebraska, 154

F.3d 259, 266 (5th Cr. 1998). “A judge has wde discretion to

control the material presented by counsel in closing argunent.”

United States v. Taylor, 680 F.2d 378, 380 (5'" Gir. 1982).

In United States v. Leach, this court stated in dicta

that jury nullification, “the right of a jury to acquit for
what ever reasons even though the evi dence supports a conviction[, ]
is an inportant part of the jury trial system” 632 F.2d 1337

1341 n.12. (5th Gr. 1980). As such, this court recognized that
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a jury may acquit based on its determ nation that the nunber of
w tnesses allowed to plead guilty to reduced charges in exchange
for their testinony render it unfair to convict the defendant. |Id.
That a jury has the power to base its verdict on such a reason does
not, by inplication, nmean that defense counsel has a right to nake
an argunent encouraging the jury to do so. |Indeed, we have noted
that courts “have alnost uniformy held that a crim nal defendant
is not entitled to an instruction that points up the existence of

that practical power to his jury.” Wshington v. Watkins, 655 F. 2d

1346, 1374 n.54 (5th Gr. 1981). Jury nullification is not a

“right” belonging to the defendant. United States v. Gonzalez, 110

F.3d 936, 947-48 (2d G r. 1997).
A crimnal defendant has a Sixth Amendnent right to
present a proper closing argunent based “on the evidence and the

applicable lawin his favor.” United States v. Martinez, 974 F. 2d

589, 591 (5" dr. 1992). Here, Gerald s I|lawer nade a
conpr ehensi ve cl osi ng argunent w thout encouraging nullification.
Like other circuits, we hold that the right to mnake closing
argunent does not include the right to have counsel mnake an
I nproper argunent encouraging the jury to use its “de facto power
to refuse to apply the law as instructed by the court [and]
exercise . . . such power in dereliction of the jury’s sworn duty.”

United States v. Funches, 135 F. 3d 1405, 1408 (11'" CGir. 1998); see

also United States v. Thomas, 116 F.3d 606, 614 (2d Cr. 1997)(“We
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categorically reject the idea that, in a society conmtted to the
rule of law, jury nullification is desirable or that courts my
permt it to occur when it is wthin their authority to prevent.”).
“A trial judge . . . may bl ock defense attorneys' attenpts to

serenade a jury with the siren song of nullification

United States v. Sepulveda, 15 F.3d 1161, 1190 (1t Gr. 1993).

G ven that the district court forbade Gerald Woten fromnenti oni ng
only those facts that were intended to tenpt jurors to violate
their oaths, the district court’s grant of the Governnent’s notion
was not an abuse of discretion.

J. Cerald Woten’s Requested Jury Instruction on a Lesser
| ncl uded O fense

Cerald Woten was convicted on Count 3, conspiracy to
distribute cocaine. He submtted jury instructions that provided
for the lesser included offense of sinple possession of cocaine.
However, GCerald Woten never objected to the district court’s
instructions that did not include his requested instruction. Were
a defendant does not object to jury instructions at trial, this

court reviews the instruction for plain error. United States v.

Wnn, 948 F.2d 145, 159 (5th Gr. 1991). “The ‘plain error’
exception shall not be invoked unless when we consider the charge
as a whole, we conclude that it is so clearly erroneous that the

result would be a grave m scarriage of justice or seriously affects
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the fairness, integrity, or public reputation of judicial
proceedings.” 1d. at 156-60.

The defendant is entitled to a |esser included offense
instructionif: 1) the elenents of the | esser offense are a “subset
of the elenents of the charged offense;” and 2) the evidence is
such that “a jury could rationally find the defendant guilty of the
| esser offense and not guilty of the charged offense.” United

States v. Harrison, 55 F.3d 163, 166 (5" Cr. 1995). “Sinple

possession is not a |lesser included offense of a drug conspiracy.

.” United States v. Krout, 66 F.3d 1420, 1432 (5'" Gr. 1995).

Thus, as a matter of law, Gerald was not entitled to the |esser
i ncluded offense instruction he sought. That the evidence
indicated Cerald could also have been found guilty of sinple
possession is irrel evant.
K. Sent enci ng
1. Ral ph Thonpson

Thonpson argues that the district court erred in its
sentencing by finding that the mnurder of Frankie Dunham was
reasonably foreseeable to him and holding that US S G 8§
2D1.1(D)1, 2Al.1(a) applied.

"The factual findings made by a district court in its
determ nation of a defendant's relevant conduct for sentencing

pur poses are subject to the 'clearly erroneous' standard of review
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on appeal." United States v. M Caskey, 9 F.3d 368, 372 (5th Cr

1993). "The district court's sentence will be upheld solong as it
results froma correct application of the guidelines to factual
findings that are not clearly erroneous."” 1d.

The district court found that it was reasonably
foreseeable to Thonpson that Frankie Dunham would be killed or
elimnated as a witness against Mark Barney. |In particular, the
district court fond that the only reasonable interpretation of the
conversation about Frankie Dunhamat the Hyatt Hotel in Dallas was
that she needed to be elimnated. This factual finding was not
clearly erroneous.

2. Geral d Wot en

Gerald Woten submts that the district court abused its

di scretion when it denied hima downward departure at sentencing.

Woten incorrectly relies on United States v. Lugnman, 130 F. 3d 113

(5" CGir. 1997) for the proposition that we review a requested
downward departure for abuse of discretion. The correct rule is
that a refusal to grant a dowward departure is not reviewable
unl ess the district court conmtted legal error in believing that
it did not have the power to grant the downward departure. 1d. at
115. “[We have no jurisdiction if the court's refusal is based on
its determnation that departure is not warranted on the facts of

t he case.” | d. Woten does not claim that the district court
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erroneously believed it could not grant the requested downward

departure. He contends only that the district court abused its

discretion in failing to do so. This decision is not reviewable.
3. Appr endi

Ral ph Thonpson requests that this court remand his case

for resentencing in light of the Supreme Court’s holding in

Apprendi v. New Jersey, 530 U S. 466, 120 S.Ct. 2348 (2000). As

the Appellants’ briefs were due on or before June 23, 2000, they
did not nention Apprendi, because that decision had not yet been
i ssued by the Suprene Court. Neverthel ess, Apprendi was deci ded on

June 26, 2000, yet Thonpson then waited until October 27, 2000, to

file aletter citing supplenental authority. Both Thonpson and the
Governnment subm tted supplenental briefs addressing this issue at
the court’s request after oral argunent on Novenber 6, 2000.
Federal Rul e of Appellate Procedure 28(j) permts a party
to file supplenental materials if pertinent authorities cone to a
party’s attention after the party’s brief has been filed. However,
the Rule states that the party nust do so “pronptly.” Fed. R App
Proc. 28(j). Thonpson’s initial filing on this issue was not
pronpt. As aresult, we are inclined to deemthis argunment wai ved.
Nonet hel ess, on the nerits, Thonpson’ s Apprendi argunent
must fail. He did not object in the trial court to an alleged
failure to instruct the jury on a material issue in the crines he

was charged with. Appellate review, therefore, takes place under
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the plain error standard. The demanding plain error standard
| eaves this court with discretion not to reverse unless the error
““seriously affect[s] the fairness, integrity or public reputation
of judicial proceedings.’” Meshack, 225 F.3d at 577 (quoting

United States v. Franks, 46 F.3d 402, 404 (5" GCr. 1995)). W

woul d so exercise our discretion here. There was no dispute at
trial that the quantity of cocaine involved in the offense was

greater than 5 kil ograns, which alone justifies his |ife sentence.

See 21 US.C 8§ 841(b)(1)(A(ii); 21 USC § 846. “No
‘“mscarriage of justice’ will result here if we do not notice the
error.” Johnson v. United States, 520 U S. 461, 467, 117 S.C

1544, 1550 (1997)(quoting United States v. QO ano, 507 U S. 725,

736, 113 S. . 1770, 1779 (1993)).
CONCLUSI ON

For the foregoing reasons, this court AFFIRVMS the
convi ctions and sentences of the three Appellants.

AFFI RVED.
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Garwood, Circuit Judge dissenting in part.

| concur in all of Judge Jones’ cogent opinion except insofar
as it deals with the denial of Gerald Woten's notion for
sever ance. Wiile | have no disagreenent with the majority’s
explication of the general rules related to this issue, | amunabl e
to agree with their application of those principles to the
particul ar facts of CGerald Woten’'s case.

O the seventeen counts which went totrial, thirteen invol ved
vi ol ence, including three nurders and two attenpted nurders, and
two were felon in possession of firearm and possession of an
unregi stered silencer. Cerald Woten was not charged in any of
these counts, but only with conspiracy to distribute cocaine and
nmoney | aundering conspiracy, neither of which counts all eged any
vi ol ence or attenpted viol ence or weapons possessi on. The evi dence
to sustain Cerald Woten’s conviction on these two counts though
m nimal |y adequate was thin i ndeed and at nost tended to show t hat
he was a mnor, local player in those endeavors. At trial, the
governnent inproperly tried to insinuate that CGerald Woten my
have been connected to the nurders and attenpted nurders of the
Okl ahomans, because shortly after those events his brother, who was
conplicit in those offenses, called CGerald Woten's phone nunber,
and this was enphasized in the governnent’s closing argunent.

Surely, in any trial on only the counts charging Gerald Woten,
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this evidence and the rel ated argunent woul d have been excl uded as
irrelevant or at |least under Fed. R Evid. 403. 1In this setting,
it was inpossible for Gerald Woten to receive a fair trial, and it
is evident that he was severely prejudiced by the denial of his
nmotion for severance. See, e.g., US v. D None, 954 F.2d 839,
844-45 (2d Cir. 1992).

In my opinion, the trial court abused its discretion in
denying Gerald Woten’s notion for severance, and we should for
this reason reverse Gerald Whoten’ s convi ction and remand t he case
against him for a new trial. | respectfully dissent from the

majority’s holding to the contrary.



