IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-41113

DARI N TYRONE MONK,
Pl ai ntiff-Appellant,
ver sus
UNKNOWN CLARK, Sergeant, Sergeant C ark at Bowi e County
Correctional Center, UNKNOMNN JOHNSON, O ficer Johnson at Bow e
County Correctional Center; UN DENTIFI ED UNKNOAN, Unknown O ficer
at Bowi e County Correctional Center, MARY CHOATE, Sheriff;
DEVAYNE CANNON, Warden at Bowi e County Correctional Center,
Def endant s- Appel | ees.
Appeal fromthe United States District Court
for the Eastern District of Texas, Texarkana
5:97- CV- 320

My 14, 2001
Bef ore JONES, DEMOSS, and BENAVI DES, Circuit Judges.
PER CURI AM *

Darin Tyrone Monk filed a 42 U. . S.C. section 1983 action in
the Eastern District of Texas, alleging that while he was
incarcerated at the Bow e County Correctional Center in
Texar kana, Texas, he was “sprayed and dragged” by several
officers and that these actions caused himto suffer tenporary

bl i ndness and breat hing problens. Mnk was subsequently

"Pursuant to 5TH QR R 47.5, the Court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THGR R
47.5. 4.



transferred to a prison in Wsconsin and then to a prison in
Okl ahoma, where he is presently incarcerated.

Two nanmed defendants, Sheriff Mary Choate and Warden Dewayne
Cannon, filed answers denyi ng any wongdoi ng. O her defendants,
the alleged offending officers, were not served because Monk had
insufficient information as to their full nanes and addresses.
After Monk was denied a default judgnent, the district court
i ssued an order setting a tine period for Choate and Cannon to
file dispositive notions. The nmagistrate judge indicated that
the fact that the defendants had not filed dispositive notions,
al though given tine to do so, indicated that the case was not
suited for sunmary di sposition.

The magi strate judge’s report recommended adm ni stratively
closing the case until Mnk returned to Texas, because it was
inpractical to continue litigation while Mnk, who was proceedi ng
in forma pauperis, was inprisoned in a different state.

The magi strate judge found that Monk’ s testinony woul d be
necessary at trial and the costs of transporting him back to
Texas for trial would be prohibitive. The nmagistrate judge
enphasi zed that the case was being closed w thout prejudice.

Monk objected to the nagistrate judge' s report and
recommendati on noting that his rel ease date was not unti
Septenber 6, 2004. The district court overruled Mnk’'s
obj ecti ons and adopted the report and recommendati on of the
magi strate judge, and also tolled the statute of |imtations

until Monk is released fromprison and returns to Texas.



On appeal, Mnk challenges the district court’s

adm ni strative closure as an abuse of discretion.
DI SCUSSI ON

Al t hough not raised by any party, this Court nust initially
consider the issue of jurisdiction: whether the district court’s
adm nistrative closure of Monk’s section 1983 suit is subject to
review. In an anal ogous context, district court’s orders
indefinitely staying prisoners’ section 1983 | awsuits have been
held to be appeal able. In MKnight v. Blanchard, this Court
expl ained that orders rendering a plaintiff’s action as
effectively dead nust be viewed as final and appeal abl e, and that
“[e]ffective death shoul d be understood to conprehend any
extended state of suspended ani mation.” 667 F.2d 477, 479 (5th
Cr. 1982)(quoting Hines v. D Artois, 531 F.2d 726, 730 (5th Gr.
1976)). In the instant case, this nmulti-year admnistrative
cl osure places Mink’s case in an extended state of suspended
ani mati on, and we thus conclude that this Court has jurisdiction.
See Muhammad v. Warden, Baltinore Cty Jail, 849 F. 3d 107, 110
(4th Gr. 1988) (finding jurisdiction in admnistrative closure
of section 1983 action (citing and quoting MKni ght and Hi nes)).

I n Muhammad v. Warden, the Fourth G rcuit explained “[t] hat
an incarcerated litigant’s right is necessarily qualified,
however, does not nean that it can be arbitrarily denied by
dism ssal or indefinite stays; the |law requires a reasoned
consideration of the alternatives earlier summarized.” 849 F.2d

at 112. More specifically, the Fourth Grcuit set forth other



options that should be considered prior to the |last resort of
admnistratively closing a case due to the fact that a plaintiff
is incarcerated in another state, such as: (1) making provisions
for the prisoner to travel to attend the trial in person; (2)
trying the case wthout the prisoner’s presence in the courtroom
either on depositions or affidavits or with the aid of video; and
(3) trying the case without a jury in the state where the
prisoner is incarcerated. 849 F.2d at 111. The court |isted
three factors for district courts to consider in deciding whether
to admnistratively close a case: 1) whether the plaintiff’s
presence will “substantially further the resolution of the case,”
as well as the above-listed alternative neans of resolving the
case; 2) both the expense and the potential security risk of
transporting the prisoner and keeping himin custody for the
duration of trial; and 3) the potential prejudice resulting to
the opportunity to present plaintiff’s claimfroma stay or
admnistrative closure. 1d. at 113. Previously, this Court has
remanded a district court’s admnistrative closure for
reconsideration in |light of Muhammad v. Warden. See Patton v.
Jefferson Correctional Center, 136 F.3d 458, 461 n.3 (5th Gr.
1998).

Thus, in the instant case, the magistrate judge properly
cited Muhanmad v. Warden in naking its determnation. The
magi strate judge, however, sinply announced that Mnk' s presence
for his testinony was crucial and that transportation costs were

prohi bitive. Before the “last resort” of adm nistrative closure,



we believe the options in Mihammad v. Warden shoul d be expl ored,
such as a non-jury trial in lahoma, where his testinony could
be presented directly to the fact-finder, or the use of video for
atrial in Texas. Accordingly, we vacate and remand this case
for consideration of these options.?

As to the other matters raised by Monk, he has failed to
show that the district court erred in declining to order his
requested discovery, and his clains on the nerits of the case are
not ripe for review

For the above reasons, we VACATE and REMAND t he district
court’s judgnent for further proceedi ngs consistent with this

opi ni on.

1 Although Monk in his brief listed the various Mihammad v.
Warden options in citing that case, it is sonewhat troubling that
in his reply brief he concentrates solely on his transportation
back to Texas for trial. O course, there is no absolute right
for a prisoner to be transported and present at such a trial.

See Price v. Johnson, 334 U S. 266, 285-86 (1948), overruled on
ot her grounds, M eskey v. Zant, 499 U S. 467 (1991). An “al
or not hing” approach by Monk will nost |likely garner himthe
latter.



