UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-41323

PEDRO A. RAM REZ,
Peti ti oner- Appel | ant,
ver sus

GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT
OF CRIM NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(B-97- CV-230)

July 19, 2001
Bef ore KING Chief Judge, BARKSDALE, Circuit Judge, and NOALIN,?!

District Judge.
PER CURI AM 2

In 1988, followwing a gquilty plea, Pedro A Ramrez was
sentenced to four years inprisonnent; the Texas Court of Crim nal
Appeals affirmed his sentence in 1989. On 19 Septenber 1996,
Ramrez filed a petition for wit of mandanus, pursuant to Texas
Rul e of Appellate Procedure 121, in a Texas trial court. (The

versi on of Texas Rul e of Appellate Procedure 121 applicable at the

District Judge of the Western District of Texas, sitting by
desi gnati on.

Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



tinme stated: “An original proceeding for a wit of mandanmus ... in
an appel l ate court shall be comenced by delivering to the clerk of
the court” a notion for leave to file the petition and the
petition. (Enphasi s added.)) The trial court construed the
mandanus petition as an application for wit of habeas corpus and,
on 8 Novenber 1996, recomended that it be denied. On 26 February
1997, without witten order, the Texas Court of Crim nal Appeals,
apparently declining to accept the trial court’s characterization
of Ram rez’ s mandanus petition as a habeas petition, denied Ramrez
“leave to file” an “application for wit of nmnandanus”.

Following the district court’s denial of both habeas relief
and a certificate of appealability (COA), our court granted a COA
on “whether the district court properly dismssed [Pedro A ]
Ramrez’ s § 2254 petition as tinme-barred”. Ramrez v. Johnson, No.
99-41323 (5th CGr. 2 May 2000) (order granting CQA).

Havi ng considered the briefs, pertinent parts of the record,
the report and recommendation of the magistrate judge, and the
district court’s dism ssal of the habeas petition pursuant to that
recommendation, we agree that Ramrez’'s petition for wit of
mandanmus was not “a properly filed application for State post-
conviction or other collateral review pursuant to 28 US. C 8§
2244(d)(2) and, therefore, did not toll the period for filing his
federal habeas petition. The denial of habeas relief is

AFF| RMED.



