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PER CURIAM:**

Robert Austin Gautney Jr., a Texas state prisoner, appeals pro se the district
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court's 28 U.S.C. § 1915(e)(2) dismissal without leave to amend of his 42 U.S.C. 

§ 1983 action alleging that prison officials were deliberately indifferent to his

serious medical needs.  We have jurisdiction pursuant to 28 U.S.C. § 1291.  We

affirm.

We review the district court's dismissal for abuse of discretion.  See Hamilton

v. D. Lyons, 74 F.3d 99, 102 (5th Cir. 1996). 

Contrary to Gautney’s contention, the district court properly construed his

complaint.  See Richardson v. Fleming, 651 F.2d 366, 368 (5th Cir. 1981).

Although the district court erroneously applied the Eighth Amendment to

Gautney’s deliberate indifference claim, the error is harmless because the same

standards are used to analyze claims under either the Eighth or the Fourteenth

Amendment.  See Hare v. City of Corinth, Miss., 135 F.3d 320, 324 (5th Cir. 1998)

(en banc).

Deliberate indifference is an extremely high standard to meet.  See Domino v.

Texas Dep’t of Criminal Justice, No. 99-41486, 2001 WL 55589, at *4 (5th Cir.

Feb. 7, 2001).  Because Gautney presented no evidence that defendants’ acted with

deliberate indifference to his serious medical needs, the district court did not abuse

its discretion by dismissing his action with prejudice.  See id; Wagner v. Bay City,

227 F.3d 316, 324 (5th Cir. 2000) (plaintiff must show not only that defendants'
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actions were objectively unreasonable, but also that defendants intended the

consequence of those actions).

Because Gautney presented no evidence of a policy or custom with objective

deliberate indifference to his constitutional rights, the district court did not abuse its

discretion by dismissing his claims against defendants King and Brazoria County. 

See Olabisiomotosho v. Houston, 185 F.3d 521, 526 (5th Cir. 1999).

The district court had already granted Gautney’s motion for leave to file a

second amended complaint in part, allowing him to introduce medical records to

clarify his claims.  It did not abuse its discretion by dismissing his complaint without

again granting Gautney leave to amend.  See Halbert v. City of Sherman, Texas, 33

F.3d 526, 529 (5th Cir. 1994).

Gautney waives all claims not raised on appeal in his opening brief.  See

Yohey v. Collins, 985 F.2d 222, 224-25 (5th Cir. 1993).

AFFIRMED.


