UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50154
Summary Cal endar

CEORGE SAUER,
Pl ai ntiff-Appellant,
ver sus
| CI PAINTS I N NORTH AMERI CA,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. SA-98-CA-29-0G

Oct ober 20, 1999
Bef ore H G3 NBOTHAM DeMOSS, and STEWART, Circuit Judges.
PER CURI AM *
This is an age discrimnation case. Appel I ant Geor ge

Sauer seeks a reversal of the district court’s adoption of the
Magi strate Judge's grant of sunmmary judgnment in favor of Appellee
| Cl Paints. Sauer also appeals the district court’s affirmance of
t he Magi strate Judge' s order denying his notion to conpel discovery
as untinely filed. W affirm

We review the district court’s grant of sunmary judgnent de
novo. See John Deere Ins. Co. v. Trucking USA, 122 F.3d 270, 272

(5'" CGir. 1997). W reviewthe district court’s enforcenent of its

"Pursuant to 5TH QR R 47.5, the court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



schedul i ng order for abuse of discretion. See Rushing v. Kansas
City Ry. Co., No. 98-60590, 1999 W. 615161, at *8 (5th Cir. August
30, 1999)

A plaintiff nust prove the followng to nake a prima facie
case of discrimnatory discharge on the basis of age: (1) that he
is a nenber of the protected class; (2) the he was di scharged; (3)
the he was qualified for the position he held; and (4) that he was
repl aced by soneone younger than he or ot herw se di scharged because
of his age. See Dowv. CFC Logic, Inc., 82 F.3d 651, 654 (5" Cr.
1996) . Sauer proved a prima facie case of age discrimnation
Sauer was sixty four years of age at the tinme of his termnation in
August, 1997. Sauer was enployed as a Major Market Manager wth
| CI Paints, overseeing four stores in the San Antoni o area, and he
had thirty years of experience working for ICl and the two previous
owners of the conpany. Sauer’s duties were assuned by his superior
Butch Rivers, Regional Manager for ICl, who was fifty four years of
age when Sauer’s position was elim nated.

Once a plaintiff proves a prim facie case of age
di scrim nation, the defendant must of fer a legitimte,
nondi scrimnatory reason for its enploynent decision, which the
plaintiff may rebut by proving that the proffered reason i s pretext
for discrimnation. See St. Mary’'s Honor Center v. Hicks, 509 U S
502, 510-11 (1993). 1I1C offered a legitinmate, nondiscrimnatory
reason for elimnating Sauer’s position: to inprove the efficiency

of its operations by elimnating a md-|evel managenent position



and transferring the duties of that position to a nore senior
manager .

Sauer offered as evidence of pretext coments at conpany
nmeetings that he was a “senior citizen,” but he could not recall
who made these remarks. Stray remarks are not sufficient to prove
age discrimnation. See Price v. Marathon Cheese Corp., 119 F. 3d
330, 337 (5'" Gir. 1997). Sauer also offered as evi dence of pretext
that Rivers resigned nonths later, and the duties of his position
were assigned to two other enployees, both younger than Sauer.
Ri vers’ deposition testinony showed that he retired because he was
unhappy with I Cl’ s business policies, and that I Cl did not want him
toretire. As Sauer’s duties were assuned by Rivers at the tine of
Sauer’s discharge, and Rivers’ retirenent was not part of an |C
reorgani zati on, the subsequent enpl oynent acti ons are not perti nent
to Sauer’s age discrimnation claim!? Sauer failed to offer
evidence of pretext sufficient to create a genuine issue of
material fact with respect to his age discrimnation claim The
district court properly granted ICl’s notion for summary judgnent.

Sauer appeals the district court’s affirmance of the
Magi strate Judge’'s order denying Sauer’s notion to conpel
di scovery. Sauer served a request for docunents QOctober 1, 1998,

and the discovery deadline was set for October 23, 1998. The

1'n a reduction-in-force case, the plaintiff nust present
evi dence that age was not a neutral factor in its decisions. See
Arnmendariz v. Pinkerton Tobacco Co., 58 F.3d 144, 150 (5'" Cir.),
cert. denied, 516 U S. 1047 (1996). Sauer argues that Rivers'
retirement and the transfer of his duties to two younger nen was
part of a reduction-in-force intended to repl ace ol der workers with
younger ones. Rivers' deposition testinony belies that assertion.
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Scheduling Order provided that the responding party was not
obligated to respond to witten discovery if the response woul d be
due after the expiration of the discovery period. Hence ICl was
not obligated to respond. Further, the notion to conpel was filed
Novenmber 6, 1998, and the deadline for notions relating to
di scovery was COctober 23, 1998, the expiration of the discovery
peri od. Since Sauer’s notion was untinely filed, the district
court properly affirmed the Magistrate Judge’s order denying the
not i on.

AFFI RVED



