IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50166
Conf er ence Cal endar

SAMUEL FI CARO PENA,
Pl ai ntiff-Appellant,
ver sus

JOSEPH L. BI SBEE, ATF Agent; MCALLI STER

ATF Agent; DONNI E A. CARTER, ATF Agent;

TIML. BRI AN, ATF Agent; CHARLES E. WALLACE,

ATF Agent; MALCOLM W BRADY, ATF Agent; JOHN

T. PANEZOTIT, CCDTF; JOHN DOE, County Sheriff,

Col unbi ana County, O©Chio; CATHY GAMBLE, CCDTF;

JOHN DOE, Col unbi ana, OChio; JOHN DCE, East Liverpool,
Chi o; JOHN DCE, East Pal estine, Chio; JOHN DOE, #2,
Li verpool, Onhio; JOHN DCE, Salem ©Chio; JOHN DCE
Vel lsville, OChio; RONALD B. BAKEMAN, Assistant U. S.
Attorney; SUSAN PRI TCHARD, JOHN DOE, #1, I RS, San
Ant oni o; JOHN DOE, #2, IRS, Houston, Texas,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. SA-98-CV-1013-DWs

August 24, 1999
Before KING Chief Judge, and DAVIS and SMTH, G rcuit Judges.
PER CURI AM *
Sanuel Ficaro Pena, federal prisoner #50360-098, appeals
fromthe dismssal of his Bivens v. Six Unknown Naned Agents of

Federal Bureau of Narcotics, 403 U S. 388 (1971), action as tine-

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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barred. Pena requests appoi ntnent of counsel; Pena’'s request is
DENI ED. Pena contends in cursory fashion that his conplaint was
not time-barred because the |imtations period did not begin to
run until the date of this court’s October 7, 1998, opinion in
Pena v. United States, 157 F.3d 984 (5th G r. 1998), and that his
conplaint was an attenpt to anend his pleadings in conpliance
wi th that opinion

Pena’s conplaint in the instant case was tine-barred. Pena,
157 F.3d at 987. Pena has filed an anendnent in the case that
was remanded by this court and counsel has been appointed to
represent himin that case.

Pena’ s appeal is wthout arguable nerit and is frivol ous.
Accordingly, the appeal is DISMSSED. 5THCR R 42.2. The
di sm ssal of this appeal as frivolous counts as a strike for
purposes of 28 U.S.C. § 1915(g). W caution Pena that once he
accunul ates three strikes, he may not proceed in fornma pauperis
(IPFP) in any civil action or appeal filed while he is in prison
unl ess he is under imm nent danger of serious physical injury.
See 28 U.S.C. § 1915(qg).

APPEAL DI SM SSED; WARNI NG | SSUED.



