IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50330
Summary Cal endar

IN THE MATTER OF: HENRY W ATHERTON, |11,

Debt or,
LAURA ELI ZABETH RADCLI FFE,
Appel | ant,
V.
HENRY W ATHERTON, 111,
Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
(A-98-CV-796-JN)

August 25, 1999

Bef ore KING Chi ef Judge, H GE NBOTHAM and STEWART, Circuit
Judges.

PER CURI AM *

Laura Radcliffe, the fornmer wife of Henry W Atherton II1,
appeal s the district court order affirmng the order of the
bankruptcy court that discharged certain debts allegedly owed her
by Atherton. She argues on appeal that these debts, which are

related to divorce proceedi ngs between Radcliffe and Atherton,

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



are non-di schargeabl e under 11 U.S.C. 8§ 523(a)(2), (a)(4)-(6),
and (a)(15). For the follow ng reasons, we disagree and affirm
the order of the district court affirmng the bankruptcy court’s
or der.

|.  FACTUAL AND PROCEDURAL BACKGROUND

Henry W Atherton Il and Elizabeth Radcliffe's marriage
ended in divorce. After a trial, the 303rd Judicial D strict
Court of Dallas County, Texas entered a divorce decree between
the two parties on June 19, 1987.

Several portions of the divorce decree are relevant to this
appeal. These portions relate to: (1) nortgage paynents on the
conmuni ty residence, (2) an award of $30,000 plus interest to
Radcliffe resulting froma breach of “fiduciary” duty by
At herton, (3) an award of $75,000 plus interest to Radcliffe
intended to “reasonably and fairly conpensate [Radcliffe] for her

rightful share of community property and incone,” (4) an award of
$25,000 plus interest to Radcliffe due to “acts of malice” by

At herton, and (5) an award of $20,000 plus interest to Radcliffe
to conpensate her for attorneys’ fees.

The first itemnoted, the nortgage paynents on the conmunity
resi dence, needs further explanation. 1In the divorce decree, the
state trial court ordered that Atherton “shall pay all nortgage
paynments pending the sale of this community residence until
paynments made by [Atherton] are equal to funds expended by

[ Radcliffe] or until the community residence is sold, whichever

occurs first.” Thereafter, Radcliffe obtained an Order on Mtion



for Enforcement of Prior Oder fromthe state court on March 21,
1988 which |iquidated that portion of the prior divorce decree in
t he anobunt of $11,514.23. Radcliffe was al so awarded $100 in
attorneys’ fees relating to the enforcenent order. In addition,
Radcliffe clainms that she paid $47,701.81 in nortgage paynents,
that Atherton allegedly owed Radcliffe. In all, she clains that
“$59, 215. 44 was part of the nortgage reinbursenent due Radcliffe
under the [Divorce] Decree.”?

Atherton is a debtor in an individual chapter 7 bankruptcy
litigation case pending in bankruptcy court. Radcliffe brought
her action in the bankruptcy court bel ow under 11 U S.C. § 523
for determnation of the dischargeability of the anpunts
all egedly owed by Atherton. Her conplaint was a core proceedi ng
under 8§ 157(2)(1). The bankruptcy court, after anal yzing
8§ 523(a)(2), (a)(4), (a)(5), (a)(6), and (a)(15) of the
Bankruptcy Code and the doctrine of issue preclusion, discharged
all indebtedness owed by Atherton to Radcliffe. The district
court, after conducting a de novo review, affirnmed the bankruptcy
court’s order. Radcliffe tinely appeal ed.

1. DI SCUSSI ON
We review the bankruptcy court’s findings of fact for clear

error and its conclusions of | aw de novo. See Realty Portfolio,

Inc. v. Hamlton (In re Hamlton), 125 F.3d 292, 295 (5th G

1 W note that $11,514.23 plus $100 plus $47,701. 81 equal s
$59, 316. 04, not $59, 215.44. However, because we conclude infra
that the bankruptcy court did not err in concluding that this
debt was di schargeabl e, any discrepancy is immterial.
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1997). A finding of fact is clearly erroneous “only if,
considering all the evidence, we are left with the definite and

firmconviction that a m stake has been made.” Young v. Nati onal

Union Fire Ins. Co. (In re Younqg), 995 F.2d 547, 548 (5th G
1993). Where, as here, the district court has affirnmed the
bankruptcy court’s findings, “[s]trict application of this
standard is particularly appropriate.” 1d.

Radcliffe argues that various conponents of Atherton’ s debt
to Radcliffe that are evidenced by the divorce decree and two
subsequent orders of the 303rd District Court of Dallas County,
Texas are non-di schargeabl e under several subsections of 11
US C 8§ 523(a). Specifically, Radcliffe points to 8 523(a)(2),
(a)(4)-(a)(6), and (a)(15). W follow the sane order as the
bankruptcy court. First, we consider the application of
8§ 523(a)(4) to the $30,000 breach of fiduciary duty award.
Second, we anal yze whet her the $75,000 and $25, 000 are rendered
non- di schargeabl e under 8§ 523(a)(2) or (a)(6). Finally, we
consi der whether any of the debts are non-di schargeabl e under §
523(a)(5) or (a)(15).

A.  Section 523(a)(4)

Section 523(a)(4) of the Bankruptcy Code excepts from
di scharge any debt “for fraud or defalcation while acting in a
fiduciary capacity, enbezzlenent, or larceny.” 11 U S C
8§ 523(a)(4). Radcliffe argues that because the state court
di vorce decree states that the relationship between Atherton and

herself was “fiduciary in nature,” and because the state court



prem sed its award of $30,000 on its finding that Atherton
“breached a fiduciary duty to” her, 8 523(a)(4) should apply to
bar the dischargeability of the $30, 000 debt.

We agree with the bankruptcy court’s resolution of this
issue. As that court noted, “it is well settled federal
bankruptcy law that for a debt to be found non-di schargeabl e
under 11 U. S.C. 8 523(a)(4), the trust for which the debtor is a

fiduciary nust be an express or technical trust.” See Texas

Lottery Commin v. Tran, 151 F.3d 339, 342 (5th G r. 1998) (“Under
8§ 523(a)(4), ‘fiduciary’ is limted to instances involving

express or technical trusts.”) (citing Chapnan v. Forsyth, 43

US (2 How.) 202 (1844)). Thus, a fiduciary-type relationship
stenming froma constructive trust fails to satisfy 8§ 523(a)(4).
See id.

Whet her a trust gives rise to the kinds of fiduciary
obligations referred to in §8 523(a)(4) is a question of federal

| aw. See Angelle v. Reed (In re Angelle), 610 F.2d 1335, 1341

(5th Gr. 1980). Thus, a state court’s statenent that a
relationship is “fiduciary in nature” is not determ native. See
id. Indeed, we have noted that the concept of fiduciary as that
termis used in 8 523(a)(4) “is narrower than it is under the
general common law.” Tran, 151 F.3d at 342.

Wth this framework in mnd, we conclude that Radcliffe has
failed to prove the existence of a fiduciary rel ationship under
8§ 523(a)(4). It is true, as Radcliffe argues, that “[t] he

relati onship of husband and wife ordinarily is a fiduciary



relationship.” Bohn v. Bohn, 420 S.W2d 165, 170 (Tex. G v.

App. --Houston [1st Dist.] 1967, wit dismd). However, in Bohn,
the Texas Court of G vil Appeals made clear that any trust
resulting fromsuch a relationship was constructive in nature:
“An unfair transaction between a confider and a confidant or
fiduciary, at |east where the confidence is induced by a
fiduciary relationship between the parties, gives rise to a
constructive trust in respect of any unjust enrichnment of the
confidant or fiduciary.” 1d. (internal quotation marks omtted).
Further, Texas |aw inposes no “trust-like duties” on Atherton
that are essential to a finding of non-dischargeability under
8§ 523(a)(4). See Tran, 151 F.3d at 342-43 (stating that “to neet
the requirenents of 8§ 523(a)(4), a statutory trust nust (1)
include a definable res and (2) inpose ‘trust-like duties”);
Angelle, 610 F.2d at 1341. W therefore affirmon this issue.

B. Section 523(a)(2) and (a)(6)

Radcl i ffe next argues that the $75,000 award intended to
conpensate her “for the denial of her rightful share of comunity
property and income,” and the $25,000 award for “acts of malice”
are non-di schargeabl e under 8§ 523(a)(2), (a)(4), and (a)(6).

Radcl i ffe does not assert the breach of any fiduciary duty
ot her than that between spouses; we therefore conclude, for the
sane reasons as di scussed above, that the bankruptcy court
properly determ ned that 8 523(a)(4) does not bar the discharge
of these debts.

W therefore concentrate on 8 523(a)(2) and (a)(6). These



provi sions provide that a discharge does not discharge an
i ndi vi dual debtor from any debt -
(2) for noney, property, services, or an extension,
renewal, or refinancing of credit, to the extent
obt ai ned by-
(A) false pretenses, a false representation,
or actual fraud, other than a statenent

respecting the debtor’s or an insider’s
financial statenment; [or]

(6) for willful and malicious injury by the debtor to
another entity or to the property of another entity.

We consider § 523(a)(6) first. In support of her argunent
that 8 523(a)(6) applies to bar discharge of the debts, Radcliffe
relies on several findings by the state trial court.
Specifically, Radcliffe relies on the state court’s findings
that: (1) $270,298 was transferred to Paradi gm Fi nanci al G oup,
Inc., (2) these funds were under the sole control and managenent
of Atherton, (3) the transfer during the divorce “was done to
deny [Radcliffe] . . . her rightful share of community property
and incone,” and (4) these were “acts of malice.”

Radcliffe argues that the bankruptcy court erred in failing
to give preclusive effect to these findings. According to
Radcliffe, the state court findings are (1) essential to the
i ssues in the present proceeding; (2) the result of actual
litigation; and (3) necessary to the resulting state court

judgnent. See Tober Saifer Shoe Co. v. Allman (In re Al nman),

735 F. 2d 863, 864-65 (5th Gr. 1984) (setting forth requirenents
for factual findings to be given preclusive effect). W agree
with Atherton, however, that we cannot give preclusive effect to
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these findings because the state court did not nake “specific,
subordi nate, factual findings on the identical dischargeability

i ssue in question,” and because “the facts supporting the court’s
findings are [not] discernable fromthat court’s record.” Dennis

v. Dennis (In re Dennis), 25 F.3d 274, 278 (5th Gr. 1994). As

t he bankruptcy court recogni zed, Radcliffe, for whatever reason
failed to introduce the record of the divorce court proceedi ngs
inthis litigation.

Further, as the bankruptcy court noted, because the word
““willful” in (a)(6) nodifies the word “injury,
nondi schargeability takes a deliberate or intentional injury,

not nerely a deliberate or intentional act that leads to injury.”

Kawaauhau v. Ceiger, 118 S. C. 974, 977 (1998). The state

court’s finding of “acts of nalice” does not necessarily satisfy
this definition. Under Texas law, the definition of “malice” is
much broader than the intentional injury required by Kawaauhau.

See Lone Star Ford, Inc. v. HIl, 879 S.W2d 116, 122 (Tex. App.-

-Houston [14th Dist.] 1994) (defining malice as “ill will, bad or

evil notive, or such gross indifference to or reckless disreqgard

of the rights of others as to anbunt to a wllful or wanton act”)

(enphasi s added) (internal quotation marks omtted); Likover v.

Sunflower Terrace II, Ltd., 696 S.W2d 468, 475 (Tex. App.--

Houston [1st Dist.] 1985, no wit) (sane). the issue considered
by the state divorce court, then, does not *“enconpass[] the sane

prima facie elenents as the bankruptcy issue.” 1n re Dennis, 25

F.3d at 278. 1In the end, we agree with the bankruptcy court that



“[t]he finding of malice by the State Court is sinply not
specific enough to allow this Court to conclude that the finding
was in fact supported by the record and necessarily tried or that
the Debtor acted with the intent to injure [Radcliffe].”

Simlarly, the bankruptcy court did not err in concluding
that 8 523(a)(2) does not apply. Radcliffe' s argunent with
respect to the actual fraud exception is essentially the sane as
her argunent relating to 8 523(a)(6); she clainms that the state
court’s factual findings relating to Atherton’s transaction with
Par adi gm Fi nancial Goup, Inc. “clearly conclude[] that Atherton
participated in actual fraud.”

To prove actual fraud under 8§ 523(a)(2), Radcliffe nust
prove that: “(1) the debtor nmade representations; (2) at the
time they were made the debtor knew they were false; (3) the
debtor nmade the representations with the intention and purpose to
deceive [Radcliffe]; (4) that [Radcliffe] relied on such
representations; and (5) that [Radcliffe] sustained | osses as a

proxi mate result of the representations.” Recoveredge L.P. v.

Pent ecost, 44 F.3d 1284, 1293 (5th Cr. 1995) (internal quotation

mar ks and footnote omtted); see Bank of lLouisiana v. Bercier (In

re Bercier), 934 F.2d 689, 692 (5th Cr. 1991).

Despite Radcliffe's protestations to the contrary, we agree
with the bankruptcy court that the state divorce decree does not
evidence any factual findings relating to the existence of a
knowi ngly fal se statenent by Atherton nmade to deceive Radcliffe,

much |l ess that Radcliffe relied on, and sustai ned | osses because



of, that statement. Radcliffe introduced no evidence on this
poi nt except for the state divorce decree; we therefore find no
merit to her claimthat § 523(a)(2) bars discharge of any debt
owed her by Atherton.
C. Section 523(a)(5)
“Section 523(a)(5) exenpts from di scharge any debt owed to a
former spouse or child for alinony, maintenance, or support.”

Joseph v. O Toole (In re Joseph), 16 F.3d 86, 87 (5th Cr. 1994).

Radcliffe argues on appeal that $59, 215.44 allegedly owed her by
Atherton relating to nortgage paynents nmade on comrunity property
shoul d be found to be non-di schargeabl e under this exception.

We disagree. First, we note that only $11,614.23 of this
al l eged debt is identifiable--%$11,514.23 as the amount awarded to
Radcliffe by reason of Atherton’s failure to pay the nortgage
paynents that he was ordered to pay by the state court and $100
in attorneys’ fees. The remainder, $47,101.81 according to
Radcliffe, is not “in connection with a . . . divorce decree or
ot her order of a court of record,” and therefore does not fal
within the 8 523(a)(5) exception. 11 U S.C. § 523(a)(5) (stating
that to be non-di schargeabl e, debt nust be in connection with
court order or decree). Rather, it is sinply the anount that
Radcliffe clains to be owed in additional nortgage paynents and
ot her expenses paid by her on foreclosure of the community
property. W agree with the bankruptcy court that “there is
sinply no basis whatsoever for this Court to concl ude that

[ Atherton] has a 8 523(a)(5) type obligation to pay [Radcliffe]
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$47,701.81."

We are al so unconvinced by Radcliffe's argunent that any of
the remai nder of the debt relating to the nortgage paynents is
non- di schargeabl e under 8§ 523(a)(5). As the bankruptcy court and
Atherton’s appellate brief note, the specifics of Radcliffe’'s
argunent on this point are unclear. Radcliffe inplies that the
state divorce decree characterized this debt as spousal support.
As At herton points out, however, “[w hether a particul ar
obligation constitutes alinony, maintenance, or support within
the meaning of [§ 523(a)(5)] is a matter of federal bankruptcy
law, not state law.” Joseph, 16 F.3d at 87 (internal quotation
mar ks omtted).

| nstead, the debt can only be found to be non-di schargeabl e
under the support exception if “the award itself reflects a
bal ancing of the parties’ financial needs.” 1d. at 88.
Radcliffe did not introduce any evidence, other than the divorce
decree, relating to the parties’ financial needs. Atherton,
however, did introduce evidence relating to Radcliffe' s and his
earning potential, physical condition, and educati onal
background. The bankruptcy court, after considering this
evi dence, concluded that no part of this debt constituted a
support award. We will not disturb this finding, as it is anply
supported by the record. See id. (stating that bankruptcy court

should consider, inter alia, the parties’ earning power, relative

busi ness opportunities, educational background, and physical

11



condition to determ ne whether an award constitutes support).?
D. Section 523(a)(15)

Lastly, Radcliffe challenges the bankruptcy court’s
conclusion that no debts owed Radcliffe by Atherton are non-
di schargeabl e under 8§ 523(a)(15). Under that provision, a
di scharge does not di scharge any debt:

not of the kind described in paragraph (5) that is
incurred by the debtor in the course of a divorce or
separation or in connection with a separation
agreenent, divorce decree or other order of a court of
record, a determ nation made in accordance with State
or territorial law by a governnental unit unl ess—
(A) the debtor does not have the ability
to pay such debt fromincone or property of
t he debtor not reasonably necessary to be
expended for the maintenance or support of
the debtor or a dependent of the debtor and,
if the debtor is engaged in a business, for
t he paynent of expenditures necessary for the
continuation, preservation, and operation of
such a business; or
(B) discharging such debt would result
in a benefit to the debtor that outweighs the
detrinental consequences to a spouse, a
former spouse, or child of the debtor][.]

11 U.S.C. 8§ 523(a)(15). Radcliffe has the initial burden of
proof to show that 8§ 523(a)(15) is applicable to the debt in

question; the burden then shifts to Atherton to prove that one of

the exceptions apply. See Ganble v. Ganble (In re Ganble), 143
F.3d 223, 226 (5th Gr. 1998). A bankruptcy court’s finding that

2 Radcliffe also appears to claimthat the $20,000 award
based on attorneys’ fees is non-di schargeabl e under 8 523(a)(5).
We note that the state court awarded the attorneys’ fees “to
effect an equitable distribution of the estate of the parties,”
not as a support award. In any event, this claimfails for the
sane reason as the award based on the nortgage paynents. The
bankruptcy court’s finding that, based on the O Toole factors,
the attorneys’ fees award did not reflect a bal ancing of the
parties’ financial needs is anply supported by the record.

12



a debtor has proven that one of the exceptions applies is factual
in nature; we can only reverse such a finding for clear error.
See id.

The bankruptcy court concluded that Radcliffe had fulfilled
her initial burden of showi ng that 8§ 523(a)(15) facially applied
to the debts in question, other than the $47,101. 81 anount
all egedly owed for additional nortgage expenses. After review ng
the record, the bankruptcy court then found that Atherton had net
his burden of proving that he is unable to pay the debts fromhis
di sposabl e i ncone and property.

We need not decide whether Radcliffe has nmet her initial
burden with respect to the $47,101.81 anount or any of the other
debts. It is clear fromour independent review of the record
that the bankruptcy court’s factual finding that Atherton |acks
the ability to pay the debts is not clearly erroneous. As the
bankruptcy court noted, Atherton is unenployed, has no house, no
car, no insurance, and no savings. W therefore hold that the
bankruptcy court was not clearly in error in determning that
Atherton |l acks an ability to pay the debts, and thus that
8§ 523(a)(15) does not bar dischargeability of the debts. See id.

[11. CONCLUSI ON

For the foregoing reasons, we AFFIRM the order of the

district court affirmng the bankruptcy court’s order discharging

all debts owed by Atherton to Radcliffe.
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