IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50496
Conf er ence Cal endar

SCLOVON G WATT,

Pl ai ntiff-Appellant,
Ver sus
VI CTOR RODRI GQUEZ, Chairman of Texas
Board of Pardons and Parol e;
GARY L. JOHNSON, Director, Texas Departnent
of Crimnal Justice, Institutional D vision,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. EP-99-CV-42-F

Oct ober 20, 1999
Before JONES, W ENER, and STEWART, Circuit Judges.
PER CURI AM *

Solonon G Watt, Texas prisoner # 460844, appeals the
district court’s dismssal as frivolous of his 42 U S.C. § 1983
suit. On appeal, Watt contends that he is unconstitutionally
i npri soned beyond the maxi mum sentence i nposed by the trial
court. He seeks nonetary danages and attorney’s fees.

Watt’s suit is not cognizable under § 1983. See Heck v.
Hunmphrey, 512 U. S. 477, 486-87 (1994). To recover damages for an

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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al l egedly unconstitutional conviction or inprisonnment, or for
harnms caused by actions whose unl awf ul ness woul d render a
conviction or sentence invalid, a 8 1983 plaintiff nust first
prove that the conviction or sentence has been reversed on direct
appeal , expunged by executive order, declared invalid by a state
tri bunal authorized to nmake such determ nation, or called into
question by a federal court’s issuance of a wit of habeas
corpus. 1d. Watt has neither alleged nor proven that his
i nprisonment has been invalidated. Accordingly, the district
court’s order dismssing Watt’s suit as frivol ous pursuant to 28
U S C 8 1915(e) is AFFI RVED

The district court’s dismssal counts as a strike agai nst
Watt. See Adepegba v. Hammons, 103 F. 3d 383, 387 (5th Gr. 1996)
(affirmance of district court’s dismssal as frivolous counts as
a single strike). Watt is cautioned that if he accunul ates three
strikes, he may not proceed in forma pauperis in any civil action
or appeal filed while he is incarcerated or detained in any
facility unless he is in inmnent danger of serious physical
injury. See 28 U S.C. § 1915(9g).

AFFI RVED; SANCTI ON WARNI NG | SSUED



