IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50523
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
M CHAEL ANTHONY GEDVAN,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. A-97-CR-195-1-JN
~ January 18, 2000
Before SM TH, BARKSDALE, and PARKER, Circuit Judges.
PER CURI AM *

M chael A. Gedman appeals froma judgnent entered after a
jury convicted himof conspiracy to distribute marijuana,
possession with intent to distribute, assault of a federal
officer, and two counts of attenpting to escape from custody.
Havi ng reviewed the record, we will affirm

Cedman argues that the district court erred in denying a

nmotion to suppress evidence seized pursuant to a search warrant.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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According to Gedman, an officer’s affidavit in support of the
warrant (i) did not establish probable cause for the search and
(ii) omtted the significant fact that a confidential informnt
had been unable to nake a controlled drug purchase from him
wthin the past few days. Only the first of these two argunents
was nmade to the district court.

When review ng the denial of a notion to suppress, we | ook
first to whether the good-faith exception to the exclusionary
rule applies and, if not, whether probable cause existed for a

search warrant. United States v. MCarty, 36 F.3d 1349, 1356

(5th Gr. 1994). The officer’s affidavit in this case satisfies
the good-faith exception. It indicated that the confidenti al

i nformant, who had provided credible and reliable information in
the past leading to the seizure of controlled substances, had
informed a naned state police officer that he had purchased
marijuana from Gedman at Gedman’s apartnent. The infornmant
identified a picture of Gedman and stated that he had been
dealing with Gedman for four nonths and had purchased marijuana
from Gedman within the past two weeks. The informant indicated
t hat he had seen 40-50 pounds of marijuana, in five-pound

bundl es, in Gednman’s apartnent. |In addition, the affidavit
stated that a surveillance agent had seen a | arge, heavy duffle
bag carried toward the Gedman residence on the day of the search
The affidavit also noted that on that sanme day, Gedman had fled
when he was stopped for a traffic violation. W hold that given
t hese statements, and others in the affidavit, the affidavit was

not so devoid of evidence of probable cause as to render
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official belief inits existence entirely unreasonable.”” |d.
(citations omtted).

Cedman’ s argunent regarding material om ssion also fails.
Because Gedman did not raise this argunent in the district court,

we review for plain error. See, e.qg., United States v. Fields,

72 F.3d 1200, 1212 (5th Cr. 1996). Gednman concedes that a
negligent omssion in an affidavit is insufficient to invalidate
a warrant. He argues, instead, that the withheld infornmation was
so “clearly critical” to a finding of probable cause that its

om ssion is proof that the affidavit was prepared with reckl ess
disregard for the truth. Although it is true that “the requisite
intent may be inferred froman affidavit omtting facts that are

‘clearly critical’ to a finding of probable cause,” this is not

such a situation. United States v. Cronan, 937 F.2d 163, 165

(5th Gr. 1991). OQur review of the affidavit convinces us that
even if it had specifically noted that the informant had been
unable to effect a controlled purchase from Gedman, probabl e
cause woul d have existed. The affidavit indicated that the
i nformant had been able to purchase marijuana within the | atest
two weeks, and there was information in the affidavit suggesting
t hat unusual activity was currently afoot. Accordingly, the
district court commtted no error, plain or otherw se, in denying
Cedman’ s notion to suppress.

CGedman argues that the Governnent constructively anmended his
indictnment. A superseding indictnment alleged that Gedman had
assaulted an “officer of the United States, to wit a prison

guard” in violation of 18 U S.C. § 111. Gedman argues that a
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constructive anendnent occurred because the proof at trial showed
that he had assaulted a prison guard enpl oyed by the Bastrop
County Sheriff’s Departnent.

A defendant has a Fifth Amendnent right to be tried solely

on allegations contained in the indictnent. Stirone v. United

States, 361 U. S. 212, 215-18 (1960). |If the evidence presented
at trial constructively anends the indictnent on which a

conviction was based, a reversal is required. United States v.

Munoz, 150 F.3d 401, 417 (5th Cr. 1998), cert. denied, 119
S. . 887 (1999). “[N o constructive anendnent arises where the
evi dence proves facts different fromthose alleged in the
i ndi ctment, but does not nodify an essential elenent of the
charged offense.” 1d. (internal quotation and citation omtted).
If there is a nere variance in the facts all eged and those
actually proved, a reversal is necessary only when the indictnent
did not notify “the defendant adequately to permt himto prepare
his defense and has . . . left himvulnerable to | ater
prosecution because of a failure to define the offense with
particularity.” 1d.

We have “take[n] an expansive view of what a federal agent

is for purposes” of § 111. United States v. Hooker, 997 F.2d 67,

74 (5th Gr. 1993). In Hooker, we held that a state narcotics
of ficer was a federal agent when he was assaulted during the
course of a federal investigation. 1d. Although we have not
addressed in a published opinion whether a local jailer may be a
federal agent for purposes of § 111, we agree with the Fourth

Circuit that a local jailer charged with guardi ng federal
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prisoners conmes within 8§ 111's anbit. See United States v.

Mur phy, 35 F.3d 143, 147 (4th Cr. 1994).

CGedman argues that even if the prison guard was a federa
agent, his indictnent did not charge the offense so broadly. W
concl ude, however, that--at nost--there was a variance between
the indictnent and the facts proved at trial. This variance, if
any, was not fatal: There is no chance that the indictnent |eft
CGedman unable to “adequately . . . prepare his defense” or left
him“vul nerable to | ater prosecution because of a failure to
define the offense with particularity,” and we do not understand
himto be arguing otherwi se. Minoz, 150 F.3d at 417. Gednan was
tried on the sane charges that were contained in the indictnent.
Accordingly, the district court did not err in denying Gedman’s
nmotion for judgnent of acquittal.

CGedman argues that there was insufficient evidence to
support the jury’'s conclusion that he used a “dangerous”! weapon,
one of the elenments of 8 111(b), during his assault on the prison
guard. The evidence showed that Gedman repeatedly sprayed a fire
extingui sher at the guard; he argues that it would be
“counterintuitive” to conclude that the spray was dangerous.

We review the sufficiency of the evidence to determ ne
whet her any reasonable trier of fact could have found that the
evi dence established an el enent beyond a reasonabl e doubt.

United States v. Martinez, 975 F.2d 159, 160-61 (5th Gr. 1992).

YIn his brief, Gedman repeatedly states that he was charged
wth using a “deadl y” weapon. The indictnent and the rel evant
jury instruction used the word “dangerous.” Section 111(b)
crimnalizes use of either a “deadly or dangerous weapon.”
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In making this determ nation, we view the evidence in the |ight

nost favorable to the Governnent. United States v. Shabazz, 993

F.2d 431, 441 (5th Gr. 1993). All reasonable inferences from
the evidence are construed in accordance with the jury’ s verdict.
Martinez, 975 F.2d at 161

Whet her an obj ect constitutes a dangerous weapon is a

question of fact for the jury. United States v. Estrada-

Fer nandez, 150 F.3d 491, 497 (5th Gr. 1998). To qualify, an
obj ect nmust be “capabl e of doing serious danage to the victim of
the assault.” 1d. (citation omtted). W conclude that a
reasonable jury could find that Gedman’s use of the fire
extingui sher constituted use of a dangerous weapon. As the guard
testified, both her breathing and her vision were endangered by
Cedman’ s actions. A reasonable jury could find that the spray
and funmes fromthe extingui sher were capabl e of “doing serious
damage” to the guard. [d. The district court did not err in
denyi ng Gedman’s notion for judgnent of acquittal on this basis.
CGedman argues that the district court erred when sentencing
hi m by inposing a four-level increase pursuant to U S. S G
8§ 2A2.2(b)(2)(B) for use of a dangerous weapon. W reviewthe
sentencing court’s findings of fact for clear error. United

States v. Fitzhugh, 984 F.2d 143, 146 (5th Cr. 1993). Under the

gui del i nes, a dangerous weapon is “an instrunment capable of
inflicting death or serious bodily injury.” 8§ 1Bl1.1, comrent.
(n.1(d)). For the reasons just given, we perceive no error in
the district court’s determnation that the fire extingui sher

constituted a dangerous weapon.
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Gedman cites a line of Second Circuit cases, which hold that
it may be “double counting” for a sentencing court to inpose an
enhancenment under 8§ 2A2.2(b) for use of a nondangerous object
during an assault. According to those cases, when the object is
not inherently dangerous, the court nust hear proof that the
obj ect was used in sone dangerous manner before utilizing the

enhancenent. See United States v. Hudson, 972 F.2d 504, 507 (2d

Cr. 1992). In United States v. Mrris, 131 F.3d 1136, 1139 n.3

(5th Gr. 1997), cert denied, 118 S. C. 1546 (1998), we held
that it was unnecessary to pass on the Second Crcuit’s anal ysis
when t he defendant had used an ordinary object in a dangerous
manner. Mrris controls here; as Gedman used the fire
extingui sher in a dangerous nmanner, it becane a dangerous weapon
for purposes of the sentencing guidelines. No forbidden double
counting occurs nerely because the sentencing court applies
§ 2A2.2. 1d. at 1139-40.

AFFI RVED.



