IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50530
Conf er ence Cal endar

THOVAS D. TI NER
Peti ti oner- Appel | ant,
ver sus

FNU TREON, Warden, Terrell Unit,
Texas Departnent of Corrections; ET AL,

Respondent s,
GARY L. JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRIM NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. MO 98- CV-149

~ August 23, 2000
Before KING Chief Judge, and POLITZ and WENER, C rcuit Judges.
PER CURI AM *

Thomas D. Tiner, Texas inmate #706290, appeals the district
court’s dismssal of his 28 U S.C. § 2254 petition as tine-
barred. Tiner’s notion for appointnment of counsel is DEN ED

Tiner admts that his 8 2254 petition was not filed tinely.

He contends, however, that equitable tolling should be applied in

his case. Tiner asserts that the State, the district attorney,

Pursuant to 5" CR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.
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and his attorney on direct appeal would not provide hima copy of
his state records. Tiner contends that his inability to obtain
the record prevented himfromfiling a tinely 8 2254 petition.

The statute of limtations, 28 U S.C. § 2244(d)(1), is
subject to equitable tolling in rare and excepti onal
circunstances. Davis v. Johnson, 158 F.3d 806, 811-12 (5th G
1998), cert. denied, 119 S. C. 1474 (1999). “[EJquitable
tolling applies principally where the plaintiff is actively
m sl ed by the defendant about the cause of action or is prevented
in some extraordinary way fromasserting his rights.” Felder v.
Johnson, 204 F.3d 168, 171 (5th Cr. 2000)(internal quotations
and citation omtted). Tolling should not be applied “unless the
circunstances presented in a particular case are on a par with
the conditions listed in 8 2244(d).” See Felder, 204 F. 3d at
172.

Tiner’s allegations do not constitute rare and excepti onal
circunstances warranting equitable tolling. Tiner has not shown
that the State actively msled himor prevented himfromfiling a
tinmely 8§ 2254 petition. Accordingly, the district court’s
judgment dismssing Tiner’'s 8§ 2254 petition as tine-barred is
AFFI RVED.

AFFI RVED; MOTI ON DENI ED.



