IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50607
Conf er ence Cal endar

SAMUEL FI ACRO PENA,
Peti ti oner- Appel | ant,
ver sus
JOE AGUI RRE, Warden,
Federal Prison Canp El Paso -
Presently Jerry Ml donado,
Respondent - Appel | ee.
Appeal fromthe United States District Court
for the Western District of Texas

USDC No. EP-98-CV-444-F

Oct ober 20, 1999
Before JONES, W ENER, and STEWART, Circuit Judges.
PER CURI AM *

Sanuel Fiacro Pena, federal prisoner #50360-098, appeals the
dism ssal of his application filed pursuant to 28 U S.C. § 2241,
in which he argues that his counsel was ineffective for failing
to argue: (1) that he was not brought to trial within the tine
l[imts inposed by the Speedy Trial Act, 18 U S.C. 88 3161-3174;
and (2) that the district court erroneously applied the

sentenci ng guidelines in inposing his sentence.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Each of these clains addresses alleged errors that occurred
prior to or during Pena s conviction and sentence. Therefore, he
may raise themin a § 2241 petition only if he can denonstrate
that a notion filed under § 2255 woul d not provide an adequate
and effective neans of challenging the legitimcy of his

det enti on. See Cox v. \Warden, Fed. Detention Ctr., 911 F.2d

1111, 1113 (5th Gr. 1990). Pena has failed nake such a show ng;
the nere fact that his prior 8 2255 notion raising these clains

was denied is itself insufficient. See Lane v. Hanberry, 601

F.2d 805, 807 (5th Gr. 1979).

In this action, Pena has nmerely refiled his prior § 2241
nmotion in the hope of obtaining a different result. This appeal
is therefore frivolous, and will be dism ssed as such. W thus
warn Pena that the filing of further frivolous or repetitious
nmotions for authorization may invite the inposition of sanctions.

APPEAL DI SM SSED; SANCTI ONS WARNI NG | SSUED



