IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50832
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
JAMVES STEPHEN JONES,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. W91-CR-55-1

~ June 26, 2000
Before DAVIS, EMLIO M GARZA, and DENNI'S, Crcuit Judges.
PER CURI AM *
Janes St ephen Jones, federal prisoner # 56081-080, appeal s the
district court’s judgnent in which the district court vacated his

18 U.S.C. § 924(c) conviction pursuant to Bailey v. United States,

516 U. S. 137 (1995), and resentenced him on the remaining three
convictions. Jones argues that Judge Walter Smth erred in not sua
sponte recusing hinself because Jones had filed a separate civil
action against him Because Judge Smth would be entitled to
absolute imunity fromliability in Jones’ civil action, see Boyd

v. Biggers, 31 F.3d 279, 284 (5th Cr. 1994), a reasonabl e person

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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woul d not have doubts about Judge Smith's inpartiality based on

Jones’ civil action against him See Levitt v. University of Texas

at El Paso, 847 F.2d 221, 226 (5th Gr. 1988).

Jones argues that his counsel was ineffective in that she had
an actual conflict, she failed to file a notice of appeal, failed
to order transcripts, failed to provide an transcript order formto
Jones, and failed to file a notion for recusal of Judge Smth.
Because the record was not adequately developed in the district
court, we decline to review all but one of Jones’ clains that his
counsel was ineffective at this tinme w thout prejudice to Jones’
right to raise these clains in a future 28 U S.C. 8§ 2255 notion

See United States v. G bson, 55 F. 3d 173, 179 (5th Gr. 1995).

The record is, however, sufficiently devel oped to review
Jones’ claimthat his counsel was ineffective for failing to file
an appeal. Jones tinely filed a pro se notice of appeal of the
district court’s judgnent on remand. Thus, he has not shown that
he was prejudiced by his counsel’s failure to file a notice of

appeal . See Goodwi n v. Johnson, 132 F. 3d 162, 170 (5th Gr. 1997).

Jones argues that the district court should have all owed him
to wthdraw his guilty plea because the pl ea agreenent was def unct
after his 8§ 924(c) conviction was vacated. Jones’ case is

di stinguishable fromUnited States v. Moulder, 141 F.3d 568 (5th

Cir. 1998). |In Mulder, the defendants pleaded guilty to using and
carrying a firearmduring a drug-trafficking offense pursuant to
pl ea agreenent in which the Governnent agreed to drop a related
drug charge. |[d. at 570. The firearm offenses were subsequently

vacated pursuant to Bailey; the defendants subsequently were
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indicted and pleaded guilty to the drug offense. 1d. The court
hel d that the second conviction did not violate the Doubl e Jeopardy
Clause. |d. at 571-72. Jones originally pleaded guilty to four
of fenses; Jones’ 8§ 924(c) conviction was subsequently vacated.
Jones’ plea agreenent did not becone defunct nerely because his
Jones’ 8§ 924(c) conviction was vacated. Mulder is inapplicable to
t he i nstant case.

For the first time on appeal, Jones argues that the district
court did not informhimthat he would waive his right to a jury
trial by pleading quilty. Because Jones did not raise this
argunent in the district court at the evidentiary hearing on
remand, review is limted to plain error. Under Fed. R Crim
P. 52(b), this court may correct forfeited errors only when the
appel l ant shows the following factors: (1) there is an error,
(2) that is clear or obvious, and (3) that affects his substanti al

rights. United States v. Calverley, 37 F.3d 160, 162-64 (5th Cr

1994) (en banc) (citing United States v. d ano, 507 U S. 725, 730-

36 (1993)). If these factors are established, the decision to
correct the forfeited error is wthin the sound discretion of the
court, and the court will not exercise that discretion unless the
error seriously affects the fairness, integrity, or public
reputation of judicial proceedings. d ano, 507 U S at 736.
Jones’ argunent is frivolous. Jones was advised of his right to a
jury trial at the rearraignnent hearing, along wth other
constitutional rights, and he waived that right by entering a

guilty plea.
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Jones argues for the first tinme on appeal that he was coerced
into pleading guilty because he was told that, if he did not, his
w fe woul d be prosecuted and would go to prison for 12 to 15 years.
Because Jones did not raise this issue in the district court,

review is limted to plain error. See Calverley, 37 F.3d at

162- 64. The record of the rearraignnent hearing indicates that
Jones’ quilty plea was know ng and voluntary. Jones expressly
stated that he was pleading guilty freely and voluntarily. He also
stated that no one had threatened, forced, or coerced himinto
pl eading guilty. 1d. Jones’ “[s]olemm declarations in open court

carry a strong presunption of verity.” Blackledge v. Allison, 431

US 63, 74 (1977). Jones has not shown plain error concerning the
vol untariness of his guilty plea.

Jones argues that the district court erred in enhancing his
sentence for possession of a firearmpursuant to 8§ 2D1.1(b)(1) of
the United States Sentencing Quidelines. Section 2255 provides
authority for the district court to resentence a defendant and
apply the enhancenent under 8§ 2D1.1(b)(1) when the defendant’s

8§ 924(c) conviction is vacated. See United States v. Benbrook, 119

F.3d 338, 339-40 (5th Gr. 1997); United States v. Hernandez, 116
F.3d 725, 727-28 (5th Gr. 1997). In view of the evidence
presented at the evidentiary hearing held by the district court on
remand, Jones has not shown that the district court’s factual

finding that he possessed firearns in connection with his drug
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of fense was clearly erroneous. See United States v. Eastland, 989

F.2d 760, 770 (5th Gr. 1993); United States v. Devine, 934 F.2d

1325, 1339 (5th Gr. 1991).
AFF| RMED.



