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No. 99-50998
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August 10, 2000
Before JOLLY, H GE NBOTHAM and EM LIO M GARZA, Circuit Judges.
PER CURI AM *

Richard WIlians appeals his conviction and sentence on one
count of possessionwith intent to distribute crack cocai ne and one
count of using or carrying a firearmduring and in relation to a
drug trafficking offense. Finding no error, we affirm

I
Dino Warick was a police informnt. In July 1998, he told

O ficer Russell Bleise, a nenber of the Capital Area Narcotics Task

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



Force, that WIllians was a drug deal er. Bl ei se then had Warick
tel ephone Wllians to arrange to buy crack cocaine. During the
call, Bleise testified that he “wanted to pick up six” wthout
specifying exactly what that neant. Bleise and WIllians then
arranged to neet at an auto supply shop.

The police set up surveillance near the supply shop. When
WIllians arrived, the police saw another man in the car with him
The car entered the parking | ot, drove around the lot, exited, and
then drove around the bl ock. WIllianms then pulled up next to
anot her vehicle, got out of the car, and went to the driver’s
wi ndow of the other car.

Deputy Sheriff Gary Haston, a nenber of the surveillance team
had followed WIlians fromthe auto shop. Wen he saw Wl lians by
the driver’s wi ndow of the other car, Haston turned on his |ights
and got out of his own car. Haston then patted WIIlianms down and
detected sonething that felt like plastic and a |unp of noney in
WIllians’s pocket. When Haston reached for WIIlians's pocket,
WIllians ran.

During the ensuing chase, Haston saw Wllians throwtwo itens
away. The first was a cellular phone, and the second was a coupl e
of plastic bags containing about 100 crack cocaine rocks and a

crack “cookie.” The total amount of crack was about two ounces.



Police |l ater found a gun under the driver’s seat in Wllians’'s
car. WIllianms told police that the gun bel onged to him and police
did not check it for fingerprints.

Wllianms was |later charged with possession with intent to
distribute crack cocaine and wwth carrying a firearmduring and in
relation to a drug trafficking crine. At trial, Bleise testified
about several out-of-court statenments by Wrick. One such
statenent was Warick's telling Bleise that WIlliams was a drug
deal er. Defense counsel did not object to this testinony. Bl ei se
also testified that Warick had asked for “six” during Warick’s
phone conversation with Wllians setting up the drug deal, and that
Warick had asked WIllianms whether WIllians would neet him at the
auto supply shop. Def ense counsel did object to this part of
Bl ei se’s testinony but was overrul ed.

WIllians took the stand in his owm defense. He admtted that

VWarick had called himand asked for “six,” but he maintained that

he had not known what this neant. He deni ed possessing drugs or
t he gun. WIllians also presented testinony by the car’s other
occupant, Harvey Randall, who clained that the gun was Randal |’ s.

Wllians was ultimtely convicted. The court sentenced

Wllianms by attributing six ounces of crack cocaine to himin

determ ning his base offense | evel, rather than the two grans that



police found in the plastic bags. WIIlianms now appeals both his
conviction and his sentence.
I
On appeal, Wllianms first challenges adm ssion of Bleise's

statenent that WIllians was a drug dealer. Because there was no

objection, we review for plain error. United States v. O ano, 507
UsS. 725, 731-34, 113 S.C. 1770, 1776-78, 123 L. Ed. 2d 508 (1993).
W find none here. The erroneous adm ssion of this hearsay
statenent did not “seriously affect the fairness, integrity or

public reputation of the judicial process.” United States V.

Alaniz-Alaniz, 38 F.3d 788, 791 (5th Gr. 1994). There was

substantial evidence at trial presented suggesting that WIIlians
was a wlling participant in drug dealing, so any error does not
rise to the gravity required for plain error reversal.

Second, WlIllianms <challenges the admssion of Bleise’'s
testi nony about Warick’ s side of the conversation with WIIlians.
Def ense counsel did object to this testinony, which neans that if
we determ ne the adm ssion was an erroneous abuse of discretion,

United States v. Dickey, 102 F. 3d 157, 163 (5th Cr. 1996), we nust

determ ne whether the error was harniess. United States .

Rodri guez, 15 F.3d 408, 415 n.8 (5th Cr. 1994). WIlians asserts

that adm ssion of Warick’s statenent that he wanted to “pick up

si x” was erroneous as inadm ssible hearsay. W disagree because



this was not hearsay. This was not a statenent offered for the
truth of the matter asserted, that is, that Warick wanted six
ounces of crack cocaine. Fed. R Evid. 801. The evi dence was
instead entered to denonstrate the circunstances that led the
nmeeting at the auto supply shop. WIllians also asserts that
testinony about Warick’s question to WIIlians concerning the
| ocation of their nmeeting was simlarly erroneously admtted. But
this was a question, not a statenent that asserted anything. See

United States V. Lew s, 902 F.2d 1176, 1179 (5th Gr.

1990) (expl aining that a “statenent” for hearsay purposes is an oral
or witten assertion or nonverbal conduct intended as an
assertion). Thus, the district court properly overruled these
hear say objecti ons.

Third, WIIlians contends that the evidence was insufficient to
convict himof firearm possession “in relation to” the underlying
drug trafficking offense. But because his counsel failed to renew
a Rule 29 notion for acquittal at the close of evidence, we wll
reverse only if we find “a manifest mscarriage of justice.”

United States v. Galvan, 949 F.2d 777, 783 (5th Gr. 1991). *“Such

a mscarriage would exist only if the record is devoid of evidence
pointing to guilt, or . . . [if] the evidence on a key el enent of
the offense was so tenuous that a conviction would be shocking.”

Ild. That is not the case here.



For a firearmpossession to be “inrelation to” the underlying
offense, it “at least nust ‘facilitate[], or ha[ve] the potenti al

of facilitating’” that offense. Smth v. United States, 508 U. S.

223, 237 (1993). The gun in this case was under Wllians’s seat in
the car fromwhich he was dealing drugs. A gun this accessi bl e has
the potential to facilitate drug dealing, either for purposes of
self-protection or to obtain paynent from those who hesitate to
hand over their noney. There was certainly no mscarriage of
justice on this point.

Fourth, WIllianms chall enges his sentence based on six ounces
of crack cocaine, even though only two ounces were found. A
district court’s findings regardi ng drug quantity are revi ewed for

clear error. United States v. Vine, 62 F.3d 107, 109 (5th Cr.

1995). We find no such error here.

Application Note 12 to § 2D1.1 of the Sentencing Cuidelines
provides that in a reverse sting operation, the quantity of drugs
for sentencing purposes is the agreed upon quantity, not the
quantity actually delivered. This is true unless the defendant
establishes that he or she did not intend to provide, or was not
capabl e of providing, the agreed-upon quantity. U S S. G § 2D1.1,
conment .

In this case, there is anpl e evidence supporting the six-ounce

anount . The presentencing report states that Warick ordinarily



purchased crack fromW I Ilianms in six-ounce increnents. See United

States v. Fitzgerald, 89 F. 3d 218, 223 (5th Cr. 1996) (hol di ng t hat

a PSR ordinarily bears sufficient indicia of reliability that it
may be relied upon by the district court in making factual
determ nations, and the burden is on the defendant to denonstrate
that the PSR information is untrue). Moreover, WIllians hinself
admtted on the stand that Warick had asked for “six.” The fact
that Wllians failed in supplying the remaining four ounces i s not
evi dence that he had not intended to sell a total of six ounces or
t hat he would not be able to do so in the near future. See Vine,
62 F.3d at 110. WlIllianms put on no testinony of his own to rebut
this evidence. Thus, he has failed to neet his burden on this
poi nt .
1]
For the reasons stated herein, the conviction is

AFFI RMED



