IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60023
Summary Cal endar

GLENDA CLARK; ET AL.,
Pl ai ntiff-Appellant,
GLENDA CLARK; FRANK SMOTHERS;
JEFF CLARK; JAN CLARK; 1VY
| NVESTMENTS, | NC. ; ROBERT W LLI AVS,
Pl aintiffs-Appellants,
ver sus
D. C PARKER, ET AL.,
Def endant s,
D. C PARKER; RI CHARD B. FLOVERS;
LLOYD LINK; BETTY LINK; LINK &
ASSQOCI ATES,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissippi
(1:97- CV-210-B-D)

August 30, 1999
Before JOLLY, JONES, and BENAVIDES, C rcuit Judges.
PER CURI AM *
G enda C ark, Robert WIIlians, Frank Snothers, Jeff O ark, Jan
Clark, and Ivy Investnents, |Incorporated (“lvy”) appeal the

district court’s granting of summary judgnent for D. C. Parker,

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



Richard B. Flowers, Lloyd Link, Betty Link, and Link & Associ ates.?
The appellants argue that the district court erred when it
concluded that as a matter of law their clains were barred by the
applicable statutes of limtations.? Further, the appellants argue
that the district court erred in granting summary judgnent for
Par ker and Fl owers based on the appellants’ clains of fraudul ent
m srepresentation. As we find no error on the part of the district
court, we affirmfor essentially the sane reasons.

The general background facts are largely undi sputed, and we
take the liberty of adopting in part the district court’s
recitation of those facts. Parker and Flowers are farners and
| andowners who own |and at and around Moon Landing in Tunica
County, Mssissippi. Initially, when casino ganbling was | egali zed
in Mssissippi, Moon Landing on the M ssissippi Rver was the
cl osest point to Menphis, Tennessee, where a casino could be
| egal Iy constructed. Par ker and Flowers sold or |eased various
parcel s of property on Moon Landi ng and announced pl ans to devel op

roads and other infrastructure in the area. By Septenber 1993, one

The attorneys representing D. C Parker and Richard B.
Flowers filed the notion for summary judgnent. Lloyd Link, Betty
Li nk, and Link & Associ ates who are representing thensel ves pro se
filed a letter notion asking that they be allowed to join in Parker
and Flowers’s notion for summary judgnent. This letter notion was
granted by the district court.

°The clains of commobn |aw fraud, breach of contract, and
breach of fiduciary duty were alleged against each of the naned
def endant s. The claims of violation of federal and state
securities |law were alleged against Lloyd Link, Betty Link, and
Li nk & Associ at es.



casino was in operation at Moon Landing and others were in the
process of being constructed.

In August 1993, Lloyd Link approached denda Cark, Jeff
Clark, Jan dark, and Robert WIIlianms about the potential for
devel opnent in Tunica County as a result of the casino boom |In
early Septenber, Link notified themthat he had | ocated 5.0 acres
of land in Tunica County. The property was owed by a M. Sugar.
On Septenber 2, Link obtained a contract on behalf of the C arks
and Wllianms for the sale of the Sugar property. On or about that
sanme date, the C arks, Robert WIlians, and various ot her investors
formed Ivy Investnents, which was officially incorporated in
Al abama on Cct ober 14, 1993.

On Septenber 29, the proposed sale on the Sugar property fel
through. Link infornmed Ivy Investnents that they could purchase
5.5 acres on Mioon Landing for $250,000 from Parker and Fl owers.
Link had already scheduled a closing and had given Parker and
Fl owers a check for $50,000 as a down paynent.® The nenbers of
| vy, based on Link’'s representation as to the desirability of the
property, and based on Parker and Flowers's representation
concerning their intention of developing infrastructure, voted to
purchase the Mhoon Landi ng property.

On Cctober 3, nenbers of Ivy nmet with LIoyd and Betty Link to

make arrangenents for the closing. The president of Ivy

3Par ker and Fl owers deny ever receiving this $50, 000.



| nvest nents, Loye Russell, expressed sone concern about Link and
voiced his intention to attend the closing. Link inmmediately
i nsisted that Russell be renoved fromthe group. The other nenbers
of lvy Investnents conplied with Link’s request, rather than risk
j eopardi zi ng the deal. Link and denda dark bought Russell’s
shares in lvy Investnents. Link insisted that no nenber of Ivy
attend the closing. On Cctober 4, Link and his wfe, Betty,
attended the closing. Betty signed the cl osing statenent on behal f
of 1vy.

The purchase price as indicated on the original closing
statenment was $200, 000. On the closing statenment, which Link
delivered to Ivy, the purchase price had been altered to state
$250, 000. The typeset of the purchase price on the altered cl osing
statenent received by Ivy was clearly different fromthat in the
remai nder of the docunent. |In deposition, denda Cark admts that
i n Novenber 1993, she noticed the obvious difference in the typeset
of the purchase price. Al though she admts that she suspected that
t he docunent had been altered, she waited until February 1997 to
obtain a copy of the original closing statenent from the closing
attorney.

Jeff Cark admts that he |ikew se noticed the differences in
the typeset in the closing statenent that Link delivered to |vy.
Like denda Cark, he took no steps to quell his suspicions.

Further, Jeff Clark admts in deposition that he was suspicious



about Link fromthe start, and that he felt he was doubl e di ppi ng.
He simlarly failed to act on these suspicions.

After the closing, Ivy began making preparation for the
construction of a hotel, but construction never began. Al though
Par ker and Fl owers mai ntai ned that the area was bei ng devel oped, it
woul d have been clear to any onlooker that little devel opnent was
occurring. Not long after the sale of the property, the
| egi sl ature changed the statutory schene regul ati ng the perm ssi bl e
| ocations of casinos. As aresult, Moon Landi ng was no | onger the
cl osest point to Menphis upon which a casino could be constructed.
Fol | ow ng t he change of |aw, the nuch ball yhooed casi no i ndustry at
Mhoon Landi ng vani shed like a ghost into the night. As a result,
Par ker and Fl owers had no reason to devel op the infrastructure, and
| vy never built its proposed hotel. On July 7, 1997, nearly three
years and ni ne nonths after the sale of the Moon Landi ng property,
vy filed this civil action alleging comon |aw fraud, breach of
contract, breach of fiduciary duty, and viol ati ons of Rule 10(b)(5)
of the Securities and Exchange Act of 1934 and M ssissipp
securities | aw

M ssi ssi ppi Code Annotated 8 15-1-49 provides a three-year
statute of limtations for matters ari sing out of witten contracts
or m srepresentations. M ssi ssi ppi  Code Annotated 8§ 15-1-29
simlarly provides for a three-year |imtation of actions on
matters arising out of unwitten contract. Cains arising out of

securities fraud have a two-year statute of |limtation under both



M ssi ssippi state and federal law. Mss. Code Ann. 8§ 75-71-725;
Felts v. National Account Systenms Ass’'n. Inc., 469 F. Supp. 54, 64

(N.D.Mss. 1978)(hol ding state statutes of l[imtation applicableto
federal securities clains).

There is no question that Ivy’'s clainms, absent an applicable
tolling mechanism are tinme barred. |lvy points to M ssissippi’s
doctrine of fraudul ent conceal nent for relief, codified as foll ows:

If a person l|iable to any personal action should

fraudulently conceal the cause of action from the

know edge of the person entitled thereto, the cause of
action shall be deened to have first accrued at, and not
before, the tinme which such fraud shall be, or wth
reasonable diligence mght have been, first known or
di scover ed.
M ssi ssi ppi Code Ann. 8§ 15-1-67. To assert a valid claim of
fraudul ent conceal nent, the novant nust denonstrate that the
def endant conceal ed the conduct conplained of, and as a result of
this conceal nent, the novant was unable to discover the facts
formng the basis of his claimdespite the exercise of reasonable

diligence. See State of Tex. v. Allan Constr. Co., 851 F.2d 1526,

1528 (5th Gr. 1988). Here, for the applicable statutes of
limtation to be tolled, we will have to find that through the
exerci se of reasonabl e diligence, |Ivy could not have di scovered t he
fraudul ent conceal nent of their causes of action until at |east

July 7, 1994, 4

“As to clains pursuant to federal and state securities |aw,
the relevant date is July 7, 1995.



W are in agreenent with the district court that I|vy has
produced no evidence fromwhich a reasonabl e person could believe
that Ivy could not have discovered its alleged causes of action
until July 7, 1994. Any claimof fraudul ent conceal nent arising
out of the failure to develop infrastructure at WNhoon Landing
shoul d have been di scovered by the | ack of progress by Parker and
Flowers in developing the area long before July 7, 1994. vy
states in its brief that followng the purchase of the Moon
Landing property, various nenbers of |lvy applied for a notel
franchise, rented a trailer in Tunica County, and established
busi ness contacts in the Tunica area. These visits to Tunica
County provided anple opportunity for nmenbers of Ivy to visit the
Mhoon Landing site and to di scover the |ack of devel opnent.?®

As to any claimof fraudulent conceal nent arising out of the
apparent alteration of the closing statenent delivered by M. Link
to Ivy, we hold that it should have been discovered |ong before
July 7, 1994. |In deposition, Genda Cark stated that she realized
t he docunent appeared to be altered and becane suspicions as early
as Novenber 1993. The nenbers of Ivy were in Tunica County on
numer ous occasions and could easily have reviewed the origina

closing statenent to see if their copy had been altered. Jef f

The menbers of |vy assert that they nade reasonable efforts
to discover Parker and Flowers’s m srepresentations by frequently
st oppi ng by Parker’s office and i nqui ri ng about the status of Moon
Landi ng. Had the nenbers of Ivy nmade the short journey from
Parker’s office to the site of the Moon Landing property, they
woul d have di scovered that no devel opnent was in fact taking pl ace.



Clark also admts in deposition that he noticed the i nconsi stencies
in the typeset on the closing statenent well before July 7, 1994,
but failed to investigate the cause. Qher red flags that should
have warned Ivy of potential trouble were M. Link’s insistence
t hat none of its nenbers attend the closing, and M. Link’ s request
that Loye Russell be renoved fromthe group after expressing his
concerns about him In sum we are in agreenent with the district
court that through reasonable diligent effort, Ivy should have
di scovered these causes of action |ong before July 7, 1994.

As to Ivy's claim that Parker and Flowers fraudulently
concealed their true intentions regardi ng the devel opnent of Moon
Landing, we hold that any statenents made by Parker and Fl owers
regarding future developnents were nerely promses of future
conduct and can only be the basis for a claim of fraudul ent
m srepresentation in a narrow situation. The M ssissippi Suprene
Court has nmade clear that in cases of fraud, based on a prom se of
future conduct, the novant nust show that the prom se was nade

“Wth [the] present intent not to perform” Bank of Shaw v. Posey,

573 So.2d 1360 (M ss. 1990). As such, to succeed on their cl ai mof
fraudul ent conceal nent regarding Parker and Flowers’s prom se to
devel op the infrastructure of WMoon Landing, |vy nust show that
Par ker and Fl owers did not intend to devel op Mioon Landing at the
time the property was purchased. W are in agreenent with the
district court that Ivy has failed to produce any evidence that

Par ker and Fl owers did not intend to devel op Mioon Landing at the



time the property was purchased. It was due to the change in the
statutory schene regulating the perm ssible |ocations of casinos,
not the fraudulent intentions of Parker and Flowers, that led to
their failure to develop infrastructure at Moon Landi ng.

We are in full agreement with the district court that Ivy has
failed to neet its burden of proof and has failed to raise any
genui ne issue of material fact for trial. The judgnent of the
district court is

AFFI RMED



