IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60030
Summary Cal endar

WLLIAM H OLI VER,

Pl ai ntiff-Appellant,
V.
NOXUBEE COUNTY TAX DEPARTMENT, In The State of M ssissippi;
EMMETT M CKENS, Tax Coll ector; MARY SHELTON, Chancery C erk;
NOXUBEE COUNTY BQARD OF SUPERVI SCRS,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissippi
(4:98-CV-75-LN)

Novenber 1, 1999
Before KING Chief Judge, and JOLLY and PARKER, Circuit Judges.
PER CURI AM *

Plaintiff-Appellant WlliamH diver, proceeding pro se,
appeal s the district court’s grant of summary judgnent in favor
of Defendants-Appel |l ees Emmett M ckens, Noxubee County,

M ssi ssippi Tax Col l ector; Mary Shelton, Noxubee County,
M ssi ssi ppi Chancery Cerk; and the Noxubee County Board of
Supervisors. W affirm

| . FACTUAL AND PROCEDURAL BACKGROUND

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Plaintiff-Appellant WlliamH Jdiver (“diver”) owned two
conti guous pieces of property in Noxubee County, M ssissippi.
One tract contai ned approximately 125 acres, the other tract
approximately 12 acres. In 1984 the Noxubee County Tax Coll ector
reappraised Aiver’'s property, assessing the large tract
according to an agricultural use value of $125 per acre and the
smal|l tract at a significantly higher value of $600 per acre.
Aiver did not object to these assessnents until 1994. |In 1994
A iver asked the new county tax collector, Defendant-Appellee
Emett M ckens (“M ckens”), to correct the assessnments by taxing
both tracts at the agricultural rate. Between 1994 and 1997
Adiver repeated his request in tw or three tel ephone
conversations with Mckens. [In 1997 Adiver requested, both by
t el ephone and by letter, a refund for overpaynent of taxes. 1In
response, M ckens issued a $58.90 refund for the 1993 tax year
and corrected the assessnents for the 1994-1997 tax years,
assessing the two tracts at the agricultural rate. In the
interim QOiver refused to pay the county property taxes accruing
since 1994, claimng he had overpaid his property taxes. In
April 1997 the property was sold to recover the unpaid taxes.

In 1998 Aiver filed suit agai nst Defendants- Appel | ees?

Al t hough Aiver’s original conplaint nanes “Noxubee County
Tax Departnent et al.” as defendant in this case, subsequent
pl eadi ngs nane Emmett M ckens, Noxubee County, M ssissippi Tax
Col Il ector; Mary Shel ton, Noxubee County, M ssissippi Chancery
Cl erk; and the Noxubee County Board of Supervisors. The district
court’s nmenorandum opi nion and order granting sunmmary judgnent
name Emmett M ckens, Noxubee County, M ssissippi Tax Coll ector;
Mary Shel ton, Noxubee County, M ssissippi Chancery Cerk; and the
Noxubee County Board of Supervisors as defendants. W assune the
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(“Appellees”) in an Chio federal district court, claimng he had
been defrauded, slandered, and forced to pay excess taxes. The
court transferred this diversity case to the United States
District Court for the Northern District of Mssissippi. The
Northern District found that proper venue lay in the Southern
District of Mssissippi and transferred the case to the United
States District Court for the Southern District of M ssissippi,
Eastern Division. The Eastern Division granted Appellees’ notion
for summary judgnent, concluding that (1) the applicable statute
of limtations barred AQiver’s claimfor a refund of erroneously
paid ad val orem taxes before 1993; and (2) diver’s nonconpliance
wth the notice requirenent of the M ssissippi Tort Cains Act
barred his tort clainms against the tax authorities. diver
appeal s the district court’s granting of summary judgnent in
favor of Appell ees.
1. STANDARDS OF REVI EW

W review a grant of summary judgnent de novo. See Horton
v. Gty of Houston, 179 F.3d 188, 191 (5th Cr. 1999). Summary
judgnent is proper if “the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law” FED. R CQv. P. 56(c); see also Celotex

Corp. v. Catrett, 477 U S. 317, 322-24 (1986). All fact

district court intended its grant of summary judgnent to apply to
all defendants to the lawsuit.



guestions nust be viewed in the light nost favorable to the
non-novi ng party, and questions of |law are reviewed de novo. See
Hassan v. Lubbock Indep. Sch. Dist., 55 F.3d 1075, 1079 (5th Gr.
1995) .

Aiver appeals pro se. W hold pro se briefs to “less
stringent standards than formal pleadings drafted by | awers.”
Hai nes v. Kerner, 404 U S. 519, 520 (1972) (per curiam
Al t hough we construe briefs of pro se litigants liberally, pro se
parties nust brief the issues and argunents. See G ant v.
Cuel lar, 59 F.3d 523, 524 (5th Cr. 1995); Price v. D gital
Equi p. Corp., 846 F.2d 1026, 1028 (5th Cr. 1988). This Court
has considered pro se appellant briefs despite techni cal
nonconpliance with the rules when the brief “at |east argued sone
error on the part of the district court.” Gant, 59 F.3d at 524-
25; see, e.g., Price, 846 F.2d at 1028 (addressing issue even
t hough the “only reference appellant nmakes to the district
court’s dismssal of his |lawsuit as tinme barred is to assert that
‘“this action is not tine barred ”); Abdul-AlimAmn v. Universal
Life Ins. Co., 706 F.2d 638, 640 n.1 (5th Cr. 1983) (considering
appellant’s brief because “liberally construed, [it] contains an
assertion of trial court error”). But see Gant, 59 F.3d at 525
(di sm ssing appell ant’s appeal because “[a]side fromthe
inplication raised by its existence, [appellant’s] brief does not
argue that the district court erred in any way”).

The only issues we can distill fromdiver’'s brief are

whet her the district court denied Aiver due process of |aw and



whether it erred in granting summary judgnent in favor of
Appel l ees. Therefore, we will first review Aiver’s due process
claim and then, finding no due process violation, reviewthe
district court’s order granting sunmary judgnent to Appell ees.
[11. DUE PROCESS

Aiver argues that by granting summary judgnent in favor of
Appel l ees, the district court did not give the “plaintiff a
chance to present his case in a court of |law and “enter[ed] an[]
order in a case without giving the Aivers Due Process of the

Law. “A summary judgnent reached in accordance wth Federal
Rule of GCvil Procedure 56, however, satisfies the requirenents
of due process.” Hill v. MDernott, Inc., 827 F.2d 1040, 1044
(5th Gr. 1987) (citing Celotex, 477 U S. at 327). Summary
judgnent is not a “disfavored procedural shortcut,” but part of a
schene designed to “secure the just, speedy and i nexpensive
determ nation of every action.” Celotex, 477 U. S. at 327. A
litigant is not deprived of due process when a court grants
summary judgnent because the litigant has failed to denonstrate a
genui ne issue of material fact. See Vaughn v. United States, 589
F. Supp. 1528, 1533 (WD. La. 1984) (citing Knighten v.
Comm ssi oner of Internal Revenue, 702 F.2d 59, 61 (5th Gr.
1983)). The district court’s use of the summary judgnent
procedure did not constitute a denial of due process.

V. SUMVARY JUDGVENT

A.  Tax Refund O aim

The district court correctly concluded that M ssissippi’s



general statute of limtations applies to a taxpayer’s claimfor
a refund of erroneously paid ad valoremtaxes. See Mss. CobE ANN.
88§ 27-73-1 to -13, 15-1-49(1) (1972). This statute provides a
three-year limtations period for clains accruing on or after
July 1, 1989, and six years for those accruing prior to July 1,
1989. Id. § 15-1-49(1); Mss. A G Op. 90-0681 (G bson, 1990).
We agree that the applicable statute of limtations has expired
on diver’'s claimfor overpaid ad val oremtaxes from 1984 through
1992 because he fails to offer any evidence suggesting that he
requested a refund before 1997.

A iver does not dispute that the adjustnents nmade for 1994
t hrough 1997 represent the entire anount he was erroneously
assessed during those years. Nor does he dispute receiving a
full refund of overpaid taxes for the 1993 tax year. Because the
applicable statute of [imtations bars Aiver’s claimfor a
refund for taxes from 1984 through 1992, and A iver does not
di spute the satisfaction of his claimfrom 1993 t hrough 1997,
summary judgnent was properly granted as to Aiver’s claimfor a
refund of overpaid ad valoremtaxes from 1984 through 1997.

B. Tort Cains

The district court also concluded that AQiver’s failure to
conply with the notice requirenent of the M ssissippi Tort Cains
Act (“MICA”) precluded his tort clains. See Mss CobE ANN. 88 11-
46-1 to -23. Although we agree with the district court’s grant
of summary judgnent as to Aiver’s tort clains, we disagree with

the district court’s reliance on Aiver’s nonconpliance with the



MICA's notice requirenent. In this case, conpliance—er
nonconpl i ance—w th the notice provision of the MICA is
irrelevant. W rely instead on the scope of inmunity provided to
governnment entities and enpl oyees as delineated in the MICA. 2
1. Sovereign Inmunity

Under the doctrine of sovereign inmmunity, “the state is free
fromany liabilities unless it carves an exception.” Gines v.
Pearl River Valley Water Supply Dist., 930 F.2d 441, 443 (5th
Cr. 1991). Wen it enacted the MICA, the M ssissipp
| egislature elected to wai ve sovereign imunity. See Barnes v.
Singing River Hosp. Sys., 733 So.2d 199, 203 (M ss. 1999)
(quoting Vortice v. Fordice, 711 So.2d 894, 896 (M ss. 1998)).
The legislature qualified this waiver, however, by including
substantive limtations and by specifying certain procedural
requi renments with which a litigant nust conply before filing an
action against the state or a state enployee.® See Barnes, 733

So.2d at 203.

2l n di sposing of the clains agai nst the governnent al
entities, we also dispose of the clains against Mckens and
Shelton acting in their official capacities. See Wnble v.
Singing River Hosp., 618 So.2d 1252, 1261 (M ss. 1993) (“[S]uing
public officials in their official capacities is tantanmount to
suing the State or its affiliated entities thensel ves, and any
immunities protecting such State entities will |ikew se shield
the public officials affiliated with them when they are sued in
their officials capacities.”); Mss. CobE ANN. 8 11-46-7(2) (Supp.
1999) (“An enpl oyee may be joined in an action against a
governnental entity in a representative capacity if the act or
om ssion conplained of is one for which the governnental entity
may be liable . . . .7).

3The notice provision of the MICA is one of those procedural
requi renents. See Mss. CooE ANN. 8§ 11-46-11 (Supp. 1999).

7



The legislature limted the substantive scope of its waiver
of sovereign immunity by waiving only the “immunity of the state
and its political subdivisions fromclains for noney danages
arising out of the torts of such governnental entities and the
torts of their enployees while acting within the course and scope
of their enmployment . . . .” Mss. CooE ANN. 8§ 11-46-5(1) (Supp.
1999) (enphasis added). Thus the MICA waives the sovereign
immunity of a governnental entity only for acts done by the
entity’' s enployees within the course and scope of enpl oynent.

The wai ver does not apply to torts commtted by an enpl oyee
acting outside the course and scope of enploynent. The MICA
specifies acts of a governnent enployee that “shall not be
considered as acting wthin the course and scope of his

enpl oynent”; these acts include “fraud, malice, libel, slander,
defamation or any crimnal offense other than traffic
violations.” 1d. at 8§ 11-46-5(2) (enphasis added). The MICA
does not call for the waiver of a governnental entity’ s sovereign
immunity when the entity’s enpl oyees engage in such conduct. See
id. (stating that “a governnental entity shall not be |iable or
be considered to have waived imunity for any conduct of its

enpl oyee if the enpl oyee’s conduct constituted [one or nore of
the enunerated torts]”).

The acts diver alleges—+raud and sl ander—-are outside the
course and scope of enploynent. Mss. CobE ANN. 88 11-46-5(2); 11-
46-7(2) (Supp. 1999). Consequently, the sovereign imunity of

the taxing authorities involved has not been waived under the



MICA. Therefore, sovereign imunity bars Oiver’s tort clains
agai nst the Noxubee County Tax Departnent, the Noxubee County
Board of Supervisors, Mckens, in his official capacity, and
Shelton, in her official capacity.
2. Limted Individual Immunity

The MICA also grants limted imunity to governnent
enpl oyees for torts commtted while acting within the scope and
course of enploynment. See id. § 11-46-7(2). Specifically, the
statute provides that “no enpl oyee shall be held personally
liable for acts or om ssions occurring within the course and
scope of the enployee’'s duties.” 1d. Thus, the MICA provides
governnental enployees with a “protective environnent” of
immunity to escape liability for actions falling within the
course and scope of enploynent.* Moore v. Carroll County, 960
F. Supp. 1084, 1091 (N.D. Mss. 1997). However, if a governnent
enpl oyee’ s conduct falls outside the scope of enploynent, the
enpl oyee may be held personally liable for that conduct, and the
MICA' s procedural requirenents do not apply. See id.; Depoyster,
708 So.2d at 80-81 (quoting Bienz v. Bloom 674 N E.2d 998, 1004
(Ind. C&. App. 1996)) (stating that “notice is required only if
the act or omssion causing the plaintiff’s loss is wthin the

scope of the defendant’s enploynent”).

“A claiminvolving a tort commtted by a governnent enpl oyee
whil e acting within the scope of enploynent triggers the
procedural requirenents—ncluding the notice requirenent—ef the
MICA in a suit against the governnent entity. See MCehee v.
Depoyster, 708 So.2d 77, 79 (Mss. 1998); Mss CooE ANN. 8§ 11-46-
11(1) (Supp. 1999).



Under the limted immunity provisions of the MICA, just as
wth the sovereign imunity provisions, “an enpl oyee shall not be
considered as acting wthin the course and scope of his
enpl oynent and a governnental entity shall not be l|liable or be
considered to have waived imunity for any conduct of its
enpl oyee if the enpl oyee’ s conduct constituted fraud, nalice,

i bel, slander, defamation, or any crimnal offense.” Mss. Cobe
ANN. 8 11-46-7(2) (Supp. 1999) (enphasis added). Because the
MICA's grant of limted immunity to governnent enpl oyees does not
apply to acts outside the course and scope of enploynent, such as
those all eged here, the MICA does not protect M ckens and Shelton
as individuals. Therefore, nonconpliance with the MICA notice
requi renent does not bar these clains.®

3. No Genuine |Issue of Material Fact

Al t hough the MICA does not shield M ckens and Shelton from
liability for Aiver’s tort clainms, summary judgnent was
nonet hel ess appropriately granted in favor of these two
individuals. Viewing all inferences drawn fromthe underlying
facts in the light nost favorable to AQiver, Oiver still fails
to offer any evidence in response to Appellees’ notion for
summary judgnent that suggests the existence of a genuine issue

of material fact. Once a novant who does not have the burden of

SAppel I ees’ reliance on section 11-46-9(1)(i) of the
M ssi ssi ppi Code concedes to the sane attack. That section
states that “[a] governnental entity and its enpl oyees acting
within the course and scope of their enploynent or duties shal
not be liable for any claim. . . [a]rising out of the assessnent
or collection of any tax or fee.” Mss CobE ANN. 8 11-46-9(1) (i)
(Supp. 1999) (enphasis added).
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proof at trial makes a properly supported notion, the burden
shifts to the nonnovant to show that a sunmmary judgnment notion
shoul d not be granted. See Celotex, 477 U S. at 321-25. A party
opposi ng a sunmary judgnent notion “may not rest upon nere
all egations contained in the pleadings, but nust set forth and
support by sunmary judgnent evidence specific facts show ng the
exi stence of a genuine issue for trial.” Ragas v. Tennessee Gas
Pi peline Co., 136 F.3d 455, 458 (5th Gr. 1998) (citing Anderson
v. Liberty Lobby, Inc., 477 U S. 242, 255-57 (1986)). diver’s
response to Appellees’ notion for summary judgnent fails to
supply evidence of specific facts that would create a genui ne
i ssue of material fact.

I nstead, Aiver clains that he requested rel evant di scovery
t hat Appellees refused to supply. He also appears to claimthat
such di scovery woul d have provided himw th enough evidence to
rai se a genuine issue of material fact and thus survive a summary
judgnent notion. Federal Rule of G vil Procedure 56(f) provides
limted protection to a litigant who “present[s] specific facts
explaining his inability to nake a substantive response as
required by Rule 56(e) and . . . specifically denonstrat[es] ‘how
post ponenent of a ruling on the notion will enable him by
di scovery or other neans, to rebut the novant's show ng of the

absence of a genuine issue of fact.’" Washington v. Allstate
Ins. Co., 901 F.2d 1281, 1285 (5th Cr. 1990) (quoting Securities
and Exch. Commin v. Spence & Green Chem Co., 612 F.2d 896, 901

(5th Gr. 1980)). However, “[v]ague assertions that discovery
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w || produce needed, but unspecified, facts” do not protect a
nonnmovant from sumrmary judgnent. Allstate Ins. Co., 901 F.2d at
1285. diver’s response to Appellees’ notion for summary
j udgnent contains only broad assertions that discovery wll
provi de needed facts. Such assertions do not satisfy the
requi renents of Rule 56. See FED. R CQvVv. P. 56(e). Therefore,
al t hough the MICA does not bar Aiver’s clains against M ckens
and Shelton individually, these clainms do not survive sunmary
j udgnent because Aiver failed to produce any evi dence that
rai ses a genuine issue of material fact with regard to those
cl ai ms.
V. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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