IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60164
Summary Cal endar

JOHN W JEM SON,
Pl ai ntiff-Appellant,
vVer sus
GRADY F. TOLLI SON, JR, M CHAEL R
WALL; TOLLI SON LAWFIRM TOLLI SON
AUSTIN & TW FORD, A Part nership,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
USDC No. 3:97-Cv-181-D-D

March 1, 2000
Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
PER CURI AM *
In this legal nalpractice action,! the plaintiff, John
Jem son, seeks review of the district court’s grant of summary
j udgnent for the defendants, G ady Tollison, Mchael Wall, Tollison
Law Firm and Tollison Austin & Twiford. The instant litigation

arises out of the defendants’ prior representation of Jemson in

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.

The plaintiff also alleges clains for breach of fiduciary
duties, breach of contract of enploynent, negligence, fraud,
conspiracy, and violations of the Racketeer |Influenced and Corrupt
Organi zations Act (“RICO), 18 U . S.C 1962 (Wst 1999). However,
as the district court observed, because the | egal mal practice claim
is the only one that does not “border on frivolity,” we wll focus
primarily on that claim



connection with a suit filed against himon February 28, 1991, in
the Grcuit Court of DeSoto County, M ssissippi, for nonpaynent of
two | oans. In the underlying litigation, Jem son retained the
services of Tollison and WaAll to represent him agai nst Sunburst
Bank. Prior to trial, Jemson termnated his relationship wth
Tol lison and Wall. Utimately, a jury returned a verdict for
Sunburst on all clains, and Jem son was sanctioned by the court
under M ssissippi Rules of Civil Procedure 11 and 56 due to the
“frivolous nature” of his pleadings.

On Cctober 2, 1997, Jemson filed the present action against
Tollison, Wall, and the two law firns with which the attorneys
worked during their representation of Jemson in the Sunburst
matter. On August 31, 1998, the defendants noved for summary
j udgnent . Foll ow ng extensive discovery, conducted between
April 10, 1998 and February 16, 1999, the district court granted
the defendants’ notion for summary judgnent holding that “[n]o
reasonable trier of fact could find for M. Jem son on any of his
clains.” On March 4, 1999, Jemson filed a tinely notice of appeal
wi th our court.

Jem son seeks review of two issues: (1) “Did the trial court
i nproperly di spose of defendants’ summary judgnent notion by not
granting plaintiff nore discovery tinme and/or requiring defendants
to conply with all outstanding discovery requests;” and (2) “Does

the record support a grant of sunmmary judgnent to defendants.”



Focusing on the first issue, Jem son seeks review of the
district court’s denial of his notion for additional discovery.
The district court’s decision to deny an extension of discovery is
granted great deference and is reversed only upon a show ng of an

abuse of discretion. See Wchita Falls Ofice Assocs. v. Banc One

Corp., 978 F.2d 915, 918 (5th G r. 1992)(citing Landry v. Airline

Pilots Ass'n Int'l AFL-CIOQ 901 F.2d 404, 436 (5th Gr. 1990))

The record indicates that the defendants provided the court copies
of all of their responses to the plaintiffs discovery requests, and
that the defendants had “conplied” wll all such requests.
Further, the failure of Jemson to conply with Federal Rule of
Cvil Procedure 56(f) to keep open the doors of discovery follow ng
the filing of defendants’ notion for summary judgnment was a result
of his own negligence. The facts in this case sinply do not fal

wthin the very narrow exception carved out by our court in

| nternational Shortstop, Inc. v. Rally's Inc., 939 F.2d 1257,

1267-68 (5th Cr. 1991), for circunstances where an inequitable
result would be reached if the court did not allow the non-novant
to conduct further discovery before ruling on the notion for
summary judgnent despite the failure of the non-novant to conply
wth the strict dictates of Fed.Rul.Gv.P. 56(f). Thus, the
district court did not abuse its discretion in denying Jem son’s
nmotion for additional discovery.

Turning to the second issue, Jam son seeks review of the

district court’s grant of sunmmary judgnent for the defendants.



Jem son argues that “under the facts before the court, [he] was
entitledtogotothe jury with his clains agai nst the defendants.”
He argues that the evidence in the record clearly denonstrated that
he suffered “di sastrous” and “grievous injury” as a result of the
al l eged mal practice commtted by the defendants in connection with
the predicate litigation. Specifically, Jamson points to the
def endants’ decision not to oppose Sunburst’s notion for a brief
continuance in the underlying matter as one instance of
mal practice, which resulted in Jamson’s interests being “severely
injured.“ Further, Jemson argues that “the very tone of the
[district court’s] opinion reveals the failure of the trial court
totreat [his] clains with the seriousness and respect they deserve
and to which he as a litigant is entitled.” Thus, he argues, the
“Judgnent Order bel ow nust be reversed.”

We review the district court’s grant of sunmmary judgnent de
novo, applying the sane criteria enployed by the district court.

See Conklin v. Turner, 18 F.3d 1285, 1295 (5th Cr. 1994). I n

determ ning whether sunmary judgnent is proper, a court nust
eval uat e whet her a genui ne i ssue of material fact exists, and if it
does not, whether the noving party is entitled to a judgnent as a

matter of law. See Anderson v. Liberty Lobby, Inc., 477 U. S. 242,

254 (1986). Summary judgnent is proper where the plaintiff has
failed to establish the existence of an el enent of his claimin the
light of the necessary burden of proof required at trial. See

Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).




After reviewing the record in this case, it is clear that
Jem son has failed to cone forward with even one scintilla of
evi dence denonstrating that a genuine i ssue of material fact exists
on the issue of whether the alleged negligence on the part of the
def endants was the proxi mate cause of his injury.?2 As the district
court correctly noted, “there i s no genui ne i ssue as to whether any
negligence on the part of the Defendants caused M. Jemson’s
injury.” The evidence adduce in the predicate trial clearly
denonstrated that Jem son had defaulted on a $76,000 |oan from
Sunburst, and that his clains for nonpaynent were devoid of
evidentiary support. Further, Jem son has failed to show how the
defendants consenting to a continuance of the trial in the
underlying litigation caused him injury. There is sinply no
evidence to support Jemson’s claim that had the trial been
conducted as originally scheduled the outcone would have been
different, or that he suffered great financial injury as a result
of the defendants’ decision not to oppose Sunburst’s request for a
conti nuance. Thus, because Jem son has failed to come forward with

any evidence on this essential elenent of his claim for |ega

2Under M ssissippi law, in order to nake a prinma facia case
for legal mal practice, the plaintiff nust prove by a preponderance
of the evidence: (1) the existence of alawer-client relationship;
(2) negligence on the part of the lawer in handling his client’s
affairs entrusted to him and (3) that the negligence was the
proxi mate cause of the injury suffered by the plaintiff. See
Wl bourn v. Stennett, WIkinson & Ward, 687 So.2d 1205, 1215 (M ss.
1996) .




mal practice, the defendants are entitled to summary judgnent on
this claim?

In sum because Jem son has failed to denonstrate that the
district court abused its discretion in denying his notion for
addi tional discovery, or that the district court erred in entering
summary judgnent for the defendants, the judgnent of the district
court is

AFFI RMED.*

3The defendants are |ikewi se entitled to sunmary judgnment with
respect to Jemson’s other clains. Jem son has failed to offer
sufficient evidence to denonstrate that a genui ne i ssue of materi al
fact exists with respect to essential elenents of these clains. As
the district court correctly noted, Jem son’s negligence claim
fails “for the same reason his legal nmalpractice claim fails-

i nsufficient evidence of causation.” H's fraud claimfails because
“he does not offer any evidence of a false msrepresentation or
reasonabl e reliance, nmuch | ess causation.” Hi s clai mfor breach of

fiduciary duties fails because “there is no proof of any breach or,
again, causation. H s claimfor breach of contract fails because
there is no proof of any breach. Finally, his federal RI CO claim
fails because he has “offer[ed] absolutely no proof of any
conspiracy . . . whatsoever.”

4Jem son’s pending notion to permt inclusion of an appendi x
in his reply brief, and the defendants’ pending notions to strike
Jem son’ s nenorandum in support of his notion to permt inclusion
of an appendix in his reply brief, and its notion for sanctions
agai nst Jem son and his attorney are DEN ED



