IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99- 60558
Summary Cal endar

UNI TED STATES OF AMERI CA
Plaintiff - Appellee
V.
MARK ANTHONY MCCOY
Def endant - Appel | ant

Appeals fromthe United States District Court
for the Northern District of M ssissipp
USDC No. 1:98-CR-5-ALL-D-D

June 23, 2000

Before KING Chief Judge, and SM TH and BARKSDALE, Circuit
Judges.

PER CURI AM *

Mar k Ant hony McCoy appeals the district court's denial of
his notion to suppress evidence (firearns and incrimnating
statenents) obtained during a warrantless search of his sister's
apartnent while he was a visitor. He contends that no exceptions
justified the warrantl ess search and that he was not advi sed of
his Mranda™ rights prior to making incrimnating statenents.

He al so appeals the district court's decision to admt evidence

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.

" Mranda v. Arizona, 384 U S. 436 (1966).
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of a prior attenpt to obtain a firearm The district court ruled
that McCoy did not have standing to challenge the search. The
district court ruled that evidence of the attenpt to obtain a
firearmwas adm ssible to show intent or absence of m stake or
accident pursuant to Fed. R Evid. 404(Db).

McCoy has not shown that the district court clearly erred in
determ ning that he did not have standing to chall enge the search
because he was not an overni ght guest and did not have a
reasonabl e expectation of privacy in his sister's apartnent. See

M nnesota v. O son, 495 U S 91, 96-97 (1990). Even if MCoy had

standing to challenge the search, the district court's ruling may
be affirmed on the basis that both he and his sister consented to

the search. See United States v. Davis, 749 F.2d 292, 294 (5th

Cir. 1985) (warrantless search valid where conducted pursuant to

consent); see also United States v. Tello, 9 F. 3d 1119, 1128 (5th

Cir. 1993) (court may affirmdistrict court on any valid ground
supported by the record).

McCoy has not shown that his statenents shoul d have been
suppressed for lack of Mranda warnings, because a reasonable
person in MCoy’'s position would not have understood the
encounter in his sister's apartnent to constitute a restraint on
freedom of novenent to the degree which the | aw associates with

formal arrest. See United States v. Benqgi venga, 845 F.2d 593,

596 (5th G r. 1988)(en banc).
McCoy has not shown that the district court abused its
discretion in admtting evidence pursuant to Rule 404(b) because

the evidence was relevant to McCoy's intent and there has been no
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show ng that its probative value was substantially outwei ghed by

undue prejudice. See United States v. Beechum 582 F.2d 898, 911

(5th Gr. 1978) (en banc). MCoy has not shown that he was
provi ded with unreasonabl e notice of the evidence. See Fed. R
Evid. 404(b) (prosecution nmust provide "reasonabl e" notice of

i ntended use of extrinsic evidence).

AFFI RVED.



