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PER CURI AM *

McHanna & Associ ates, Inc. (“MHanna”) appeals fromthe
district court’s grant of summary judgnent to the third-party
def endant, Newton Regi onal Hospital (“Newton”). MHanna inpl eaded
Newt on on clains of negligent m srepresentation and breach of the
inplied duty of good faith and fair dealing in a contract under
whi ch MHanna assuned managenent of Newton’s cardi opul nonary

departnent. MHanna was first sued by a respiratory technician for

Pursuant to 5TH QR R 47.5, the court has determ ned that this
opi ni on shoul d not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.

1



violation of the Fair Labor Standards Act, and MHanna asserted
t hat Newt on never infornmed McHanna of an investigation by the U S
Departnent of Labor on conpensation of respiratory technicians
during the parties’ contract negotiations. Like the trial court,
however, we see no genuine issue of material fact and therefore
affirm

Al though the district court did not expressly or
inpliedly exhibit an intent to enter a partial final judgnment under
Rul e 54(b), we still have jurisdiction over this appeal. The fact
that the district court dismssed the case as to all parties after
McHanna filed its notice of appeal cures any jurisdictional defect.

See Fed. R Civ. P. 54(b); Sandidge v. Salen O fshore Drilling Co.,

764 F.2d 252, 255 (5th Gr. 1985).
This court reviews the granting of summary judgnent de
novo and applies the sane criteria as the district court. See

Baker v. Putnal, 75 F.3d 190, 197 (5th Cr. 1996). Summary

judgnent is appropriate when, viewing the evidence in the |ight
nost favorable to the non-noving party, the record shows that there
is no genuine issue of material fact and the noving party is

entitled to judgnent as a matter of |aw See Celotex Corp. V.

Catrett, 477 U. S. 317, 322-23, 106 S. . 2548, 2552-53 (1986); see
also Fed. R Gv. P. 56(c).

In order to establish negligent m srepresentati on under
M ssi ssi ppi | aw, McHanna nust show, inter alia, a m srepresentation
or omssion of a material fact and reasonable reliance on that

m srepresentation. See Stoneci pher v. Kornhaus, 623 So.2d 955, 964




(Mss. 1993). The record shows that MHanna did not |earn about
the Labor Departnent’s investigation of Newton until after the
Managenent Contract was in place. MHanna contends that Newton’s
failure to disclose the federal investigation during the contract
negotiations i s a “nondi scl osure” anobunting to a m srepresentati on.
Under Mssissippi law, silence gives rise to a claim of
nondi sclosure if the silent party (1) has a legal duty to
comuni cate material facts to the other party, or (2) has know edge
of a change in facts or circunstances previously represented. See

Guastella v. Wardell, 198 So.2d 227, 230 (Mss. 1967). Under the

ternms of the contract, MHanna did not assune any of Newton’s past
liabilities, and McHanna was responsi ble for paying its enpl oyees
in accordance wth all applicable regulations. Thus, the
investigation into Newton's possible liability for Wage and Hour
violations was not material to the negotiations. In addition

Newt on di d not nmake any representati on about the Labor Departnent’s
investigation prior to entering the contract wth MHanna.
Therefore, Newton’s nondisclosure of the investigation does not
constitute a m srepresentation.

Furthernore, the record shows that McHanna did not rely
on representations nade by Newton to determ ne McHanna’' s net hod of
conpensation. Candy McCarver (“MCarver”), a co-owner of MHanna,
testified that she relied, at least in part, on her experience in
heal t hcare managenent to determ ne t he paynent net hod for McHanna’ s
enpl oyees. MCarver also consulted with MHanna' s bookkeeper, a

representative from the Meridian Wage and Hour office, and a



certified public accountant to determ ne whet her McHanna’ s paynent
met hods were appropriate. After consulting these various
resources, MHanna i npl enented a paynent nethod that was different
fromthe nmethod used by Newton.! For all these reasons, MHanna's
negligent m srepresentation claimfails.

McHanna al so cannot establish that Newton breached an
inplied duty of good faith and fair dealing with respect to the
Managenent Contract. Under the terns of the contract, MHanna is
an i ndependent contractor. The people hired by McHanna to work at
Newt on Regi onal Hospital are enpl oyees of McHanna, not Newton. The
contract further provides that McHanna i s responsi bl e for conpl yi ng
with all regul ati ons pronul gated by any federal or state regul atory
agency and that MHanna s enpl oyees cannot bring a cl ai m agai nst
Newt on for salary, wages, or any other enployee fringe benefit.
Since the express terns of the contract do not inpose any duty on
Newt on with respect to the paynent of MHanna s enpl oyees, MHanna
cannot prove that Newton breached its inplied duty of good faith
and fair dealing inits performnce or enforcenent of the contract.

See UHS-Qualicare v. @Qul f Coast Community Hosp., 525 So.2d 746, 757

n.8 (Mss. 1987).°2

1 Even if MHanna relied on an alleged representation by Newton

concerni ng enpl oyee conpensation, such reliance was unreasonable since every
person has a duty to know the law and ignorance of the law is no excuse. See
Quinn v. Mssissippi State Univ., 720 So.2d 843, 850 (M ss. 1998).

2 On appeal, McHanna has failed to brief its original claimthat Newon

breached the express terns of the contract. This issue is, therefore, waived.
See Yohey v. Collins, 985 F.2d 222, 229 (5th G r. 1993)(issues not briefed on
appeal are waived).
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For these reasons, the district court’s grant of summary
judgnent to Newton is affirnmed.
AFF| RVED.



