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Dani el | e Pederson appeals the district court’s Rule 12(b)(6)
di sm ssal of her 42 U.S.C. § 1983 clains against the Gty of
Haltom Gty for wongful incarceration and unconstitutional

condi ti ons of confinenent.?

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.

. For purposes of oral argunent, this case was
consolidated with twelve simlar cases and heard under the nane
Drake v. City of Haltom City, No. 03-10594.
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A plaintiff asserting a claimunder 8§ 1983 nust “(1) allege
a violation of rights secured by the Constitution of the United
States or laws of the United States; and (2) denonstrate that the
al | eged deprivation was conmtted by a person acting under col or

of state law.” Priester v. Lowndes County, 354 F.3d 414, 420

(5th Gr. 2004). In Mnell v. Departnent of Social Services, 436
U S 658, 694 (1978), the Suprene Court held that a nmunicipality
could be held liable for an injury under 8 1983 if the injury was
caused by a customor policy of the nunicipality.

Pederson all eges that she was confined in the HaltomCity
jail for twenty-eight days before she was taken before a judge.
She argues that the City is responsible because the City has a
policy of permtting illegal detentions. In the alternative,
Pederson argues that the Gty is |iable because one of its
pol i cymakers knew that she was illegally detained and failed to
rel ease her. W conclude that, even if Pederson’s constitutional
rights were violated by her detention, she has not alleged
grounds upon which to hold the City |iable under § 1983.

Al t hough Pederson now asserts that she was illegally
detai ned in accordance with Cty policy, her conplaint contains
no such allegation. Accordingly, Pederson cannot escape the Rule
12(b) (6) dism ssal on this ground.

Pederson al so contends that the Cty is |liable because Jai
Supervisor Nicole Irvin knew of Pederson’s prol onged detention
but failed either to take her before a judge or to rel ease her.
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A municipality is not liable for the actions of its agents or
enpl oyees under a theory of respondeat superior. Mnell, 436
U S at 691 (1978). But, in certain circunstances, a

muni cipality can be liable for a single action of a nunici pal

policymaker. Penbaur v. Gty of G ncinnati, 475 U S. 469, 480

(1986). Under Penbaur, the City may be liable for Irvin's
failure to take Pederson before a judge or to release her only if
Irvin was the final policymaker for the Gty regarding those
matters. See id. at 481-84.

Whet her a person is a final policymaker for a nmunicipality

is a question of state law. Jett v. Dallas Ind. Sch. Dist., 491

U S 701, 737 (1989). Pederson’s conplaint alleges that Irvin
“testified under oath that she shares final policy making
responsibility for the jail with Chief of Police.” But, even if
I rvin does exercise sone de facto final policynmaking authority,

that is not enough. See Gty of St. Louis v. Praprotnik, 485

U S 112, 131 (1988) (plurality opinion); see also Flores v.

Caneron County, 92 F.3d 258, 269-70 (5th Gr. 1996). Pederson

al so nust show that the GCty’'s policynakers actually del egated

final policymaking authority to Irvin. See Jett v. Dallas Ind.

Sch. Dist., 7 F.3d 1241, 1251 (5th Gr. 1993). This Pederson has
failed to do. Therefore, we conclude that the City is not |iable
for Irvin s conduct. See id.

Pederson next alleges that her constitutional rights were

vi ol at ed because she was never infornmed of her right to counsel,
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provided with counsel, or provided with a hearing to determ ne
whet her she had the neans to pay her m sdeneanor fines. W find
that these factual allegations, even if true, do not denonstrate
t hat Pederson’s constitutional rights were viol ated;
consequent |y, Pederson has not stated a claimagainst the Cty
under § 1983.

Pederson’s Fifth and Sixth Amendnent rights to counsel did
not attach while she was detai ned because she was not

interrogated, see Berkener v. MCarty, 468 U. S. 420, 428-29

(1984), and no adversarial proceedi ngs had commenced agai nst her,

see United States v. Gouveia, 467 U.S. 180, 188 (1984); Styron v.

Johnson, 262 F.3d 438, 447 (5th Cr. 2001). Moreover, Pederson
has not directed us to any cases holding that a person is

entitled to an indigency hearing before being detained. C. Tate

v. Short, 401 U S 395, 399 (1971) (holding that a defendant
cannot be sentenced to jail for failing to pay a fine, when the
def endant does not have the neans to pay).

Simlarly, when she finally appeared before the nunici pal
j udge, Pederson’s constitutional rights were not violated by the
judge’ s decisions not to appoint counsel and not to conduct an
i ndi gency hearing, because the judge did not sentence her to

serve tine in jail. See Scott v. Illinois, 440 U S. 367, 373-74

(1979) (holding that “the Sixth and Fourteenth Amendnents to the
United States Constitution require only that no indigent crimnal

def endant be sentenced to a termof inprisonment unless the State
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has afforded himthe right to assistance of appointed counsel in
hi s defense (enphasis added)); Tate, 401 U S. at 399.

Finally, the Gty is not liable for Pederson’s conditions of
confi nenent because the conditions Pederson all eges were not so

bad as to violate her constitutional rights. Cf. Ruiz v.

Estelle, 679 F.2d 1115, 1152 (5th Gr. 1982); accord Geen v.

Ferrell, 801 F.2d 765, 771-72 (5th Gr. 1986).
Accordingly, we AFFIRMthe district court’s dism ssal of

Pederson’s conpl aint under Rule 12(b)(6).



