United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T June 27, 2005

Charles R. Fulbruge llI
Clerk

No. 04-20703
Summary Cal endar

WOLFGANG HI RCZY DE M NO,
Pl ai ntiff-Appellant,
vVer sus
W ANDREW ACHENBAUM ET AL.,
Def endant s,
W  ANDREW ACHENBAUM UNI VERSI TY OF HOUSTON,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
No. 4:01-CV-4306
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PER CURI AM ~

Wbl fgang Hi rczy de M no appeal s the denial of his application
for attorney’s fees. See FED. R Qv. P. 54(d)(2). De Mno, who

proceeded pro se in the district court, argues that he is entitled

" Pursuant to 5THQAQR R 47.5, the court has determined that this opinion
should not be published and is not precedent except under the limted cir-
cunst ances set forth in 5THAQR R 47.5.4.
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to fees under federal and Texas law. Alternatively, he avers he is
entitled to recover paral egal fees for the | egal work he perforned
on his case. W affirm

De Mno clains attorney’s fees under 42 U.S.C. § 1988. “[T]he
pur pose of section 1988 is not to conpensate a worthy advocate but

to enable and encourage a wonged person to retain a |awer.’

Cofieldv. Gty of Atlanta, 648 F.2d 986, 988 (5th Cr. Unit B June

1981). As a pro se litigant, de Mno is not entitled to recover
under 8§ 1988. See id. at 987-88.

To the extent that de Mno suggests that he should recover
attorney’s fees because he has a Texas bar card and because the
district court treated himas an attorney, his claimfails. See

Kay v. Ehrler, 499 U S. 432, 437-38 (1991) (stating that an indi-

vidual attorney cannot recover attorney’'s fees under § 1988 for
representing hinself inacivil rights suit). Because we are bound

by the Suprene Court’s decision, see Johnson v. Uncle Ben’s, Inc.,

657 F.2d 750, 753 (5th Gr. Sept. 1981), we decline de Mno’'s
suggestion that we revisit the statutory construction of § 1988.
The district court did not abuse its discretion in denying

attorney’ s fees under 8§ 1988. See Dean v. Riser, 240 F.3d 505, 507

(5th Gir. 2001).

De Mno also contends he is entitled to recover attorney’s
fees under chapters 37 and 38 of the Texas Cvil Practice and
Renedi es Code. He has not plainly shown that the district court

abused its discretion in denying his request for attorney’'s fees
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under chapter 37. See Oake v. Collin County, 692 S.W2d 454, 455

(Tex. 1985). Because de M no was not represented by an attorney in
the district court, he has not established an entitlenent to
attorney’s fees under chapter 38. See Tex. Qv. Prac. & REM CooE §
38.002(1).

De Mno' s alternative argunent that he should be entitled to
recover “paralegal fees” for his legal work, while creative, is
unpersuasive. As this court has stated, “[t]he relief sought, that

to be granted, or within the power of the court to grant, shoul d be

determ ned by substance, not a |abel.” Effjohn Int’l Cruise

Holdings, Inc. v. A& Sales, Inc., 346 F.3d 552, 560 (5th Gr.

2003) (internal quotation and citation omtted). De Mno nmay not
overcone the deficiencies in his claim for attorney's fees by

pursui ng conpensation under a different | abel. AFFI RVED.



