United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T June 27, 2005

Charles R. Fulbruge llI
Clerk

No. 04-50911
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
| GANCI O DEL ANGEL- BALDERAS,

Def endant - Appel | ant.
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USDC No. 3:04-CR-1036-Al | - PRM

Bef ore W ENER, BENAVI DES, and STEWART, Circuit Judges.
PER CURI AM *

| gnaci o Del Angel -Bal deras was charged in a two-count
indictnment with possession with intent to distribute 100
kil ograns or nore of marijuana and possession with intent to
distribute five kilograns or nore of cocaine. Del Angel-Bal deras
pled guilty to both counts wi thout the benefit of a plea
agreenent. He appeals his sentence.

For the first time on appeal, Del Angel -Bal deras contends

that the enhancenent of his sentence based on prior convictions

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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which he did not admt and that were not alleged in the

indictnment is unconstitutional in light of Blakely v. Wshi ngton,

124 S. C. 2531 (2004). As Del Angel-Balderas did not raise a

claimunder Blakely or United States v. Booker, 125 S. C. 738

(2005) below, this court’s reviewis for plain error. See United

States v. Mares, 402 F.3d 511, 520 (5th Gr.), petition for cert.

filed, No. 04-9517 (U.S. Mar. 31, 2005).

Del Angel -Bal deras’ sentence was enhanced based on his prior
convictions. Booker reaffirnmed the holding in Apprendi that
prior convictions are excluded fromthe facts that nust be

admtted or proven to the jury. See Booker, 125 S. C. at 756.

Thus, Del Angel -Bal deras’ sentence was not affected by a Booker

error or a Sixth Arendnent viol ation. See Booker, 125 S. C. at

750, 769. As such, the district court commtted no error, plain
or otherw se, by enhancing Del Angel -Bal deras’ sentence based on
his prior convictions.

Del Angel -Bal deras next contends that the district court
erroneously denied his request for a mnor-role reduction as an
abuse of discretion that adversely affected his base offense
| evel and states that, as a nmere courier or “nmule” in the
of fense, he was | ess cul pable than the other participants in the
drug trafficking schene.

Del Angel -Bal deras was convi cted and sentenced based on his
possession of the drugs that were found in his tractor trailer.

Thus, he is not due a mnor-role adjustnent. Moreover, his
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transportation of 322.05 kilograns of marijuana and 89. 58

kil ograns of cocai ne provided an indi spensable service to the
others involved in the drug-trafficking schene and was essenti al
to their success. As such, Del Angel-Bal deras has not shown that
he was substantially | ess cul pable than the average partici pant.

See United States v. Brown, 54 F.3d 234, 241 (5th CGr. 1995);

Garcia, 242 F.3d 593 at 597. Accordingly, the district court did
not clearly err in determning that Del Angel-Bal deras was not

entitled to a mnor-role dowmmward adjustnent. See United States

v. Villanueva, _F.3d__, No. 03-20812, 2005 W. 958221 at *8 & n.9

(5th Gir. Apr. 27, 2005).

AFFI RVED.



