United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T June 19, 2007

Charles R. Fulbruge llI
Clerk

No. 05-20883
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
Rl CARDO SMALLHORN MURRAY,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 4:01-CR-249-ALL
USDC No. 4:04-Cv-138

Bef ore JONES, Chief Judge, and JOLLY and DENNI'S, Crcuit Judges.
PER CURI AM *

Ri cardo Snmal | horn Murray, federal prisoner # 09279-017, is
serving a 78-nonth termof inprisonnent for the unauthorized use
of another person’s nane and Soci al Security nunber. Through
counsel, Miurray seeks a certificate of appealability (COA) from
the district court’s denial of his notion for relief from
judgnent under FED. R Cv. P. 60(b), which was filed after the

denial of his 28 U S.C. § 2255 nobtion to vacate his sentence.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Murray contends that the denial of his § 2255 notion was
erroneous. This contention need not be considered because the
appeal fromthe denial of a Rule 60(b) notion is not an appeal

fromthe underlying judgnent. See Edwards v. Gty of Houston,

78 F.3d 983, 995 (5th Cr. 1996) (en banc).
Murray’s Rule 60(b) notion was intended only to restart the
period in which he could appeal the district court’s 2004 deni al

of his § 2255 notion. No COAis required. See Dunn v. Cockrell

302 F.3d 491, 492 (5th Gr. 2002). The notion for a COA is
deni ed as unnecessary.

Murray argues that the Rule 60(b) notion should have been
grant ed because neither he nor his | awer received notice of the
denial of the § 2255 nmotion. Even if the clerk of court did fai
to notify Murray or his lawer, under FED. R CQv. P. 77(d) that
failure would not have excused Murray fromfiling a tinmely notice

of appeal. See Wlson v. Atwood G oup, 725 F.2d 255, 256-58 (5th

Cir. 1984) (en banc). No exception to Rule 77 applies because
Murray’s Rule 60(b) notion was filed nore than 180 days after
entry of judgnent. See FED. R App. P. 4(a)(6)(B). The denial of
the Rule 60(b) nmotion is affirnmed. See Dunn, 302 F.3d at 493.

COA DENI ED AS UNNECESSARY; JUDGVENT AFFI RMED.



