United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T June 19, 2007

Charles R. Fulbruge llI
Clerk

No. 06-40551
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
BYRON KEI TH DARBONNE,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:05-CR-47-ALL

Bef ore JONES, Chief Judge, and JOLLY and DENNI'S, Crcuit Judges.
PER CURI AM *

Byron Keith Darbonne pleaded guilty to two counts of using a
comuni cation facility to facilitate the conm ssion of a felony.
Dar bonne expressly waived the right to appeal his conviction and
sentence. Darbonne, however, reserved the right to appeal if
the district court inposed a sentence that was not in accordance
wth the terns of the agreenent or if ineffective assistance of
counsel affected the validity of the waiver of appeal. The

district court sentenced Darbonne to 48 nonths of inprisonnment on

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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each count with the terns to be served consecutively, for a tota
of 96 nonths in prison.
Dar bonne argues that his sentence was unreasonabl e foll ow ng

United States v. Booker, 543 U S. 220 (2005). The Governnent

argues that the waiver clause is valid and shoul d be enforced.
The record reflects that Darbonne know ngly and voluntarily

wai ved his appellate rights. See United States v. Ml ancon,

972 F.2d 566, 567-68 (5th Gr. 1992). Consideration of
Dar bonne’ s Booker-related claimis barred by the plain | anguage

of the wai ver. See United States v. Bond, 414 F.3d 542, 544

(5th Gr. 2005). Accordingly, we do not consider the nerits of
Dar bonne’ s sentenci ng chall enge, and the judgnent of the district

court 1s AFFI RVED



