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PER CURI AM *

Convicted for conspiracy to possess with intent to distribute
cocai ne, Sammy CGonzal ez cl ai ns: evidence was adm tted erroneously;
and the evidence was insufficient to support venue and the jury
verdict. AFFI RVED.

| .

A confidential informant (Cl), who was a tractor-trailer

driver, advised Drug Enforcenent Adm nistration (DEA) Agents of a

drug-trafficking conspiracy in which he had twi ce obtai ned cocai ne

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



fromco-conspirator Meno (in El Paso, Texas, and Phoeni x, Arizona);
delivered it to Chicago, Illinois; and received a cash paynent for
it. Accordingly, the Agents engaged the Cl'’s assistance in a
controlled delivery of cocaine at the sane site as the Cl’s two
earlier deliveries.

Co-conspirator Garcia arrived at the delivery site, foll owed
by Gonzalez. Garcia paid the CI and left with the cocai ne, again
foll owed by Gonzal ez. Shortly thereafter, DEA Agents and poli ce,
who had been conducting surveillance of the delivery, stopped
Gonzal ez’ vehicle and arrested him

Gonzal ez was charged with, inter alia, conspiracy to possess
wth intent to distribute five kilograns or nore of a mxture or
subst ance contai ning a detectable anount of cocaine, in violation
of 21 U S. C 88 841(b)(1)(A)(ii) and 846 (conspiracy count). At
trial, the jury found himguilty of the conspiracy count, but not
of a related possession count. He was sentenced, inter alia, to
120 nonths’ i nprisonnent.

1.
A

Gonzal ez contests the adm ssion of evidence related to his
gang affiliation. Two different standards of review apply,
dependi ng on whether a tinely objection was nade.

Gonzal ez objected only to the adm ssion of pictures of his

gang-related tattoo and testinony regarding the nanme of a high-



ranki ng gang nenber. The adm ssion of this objected-to evidence is
reviewed for abuse of discretion, affirmng unless its adm ssion
af fected Gonzal ez’ substantial rights. E.g., United States .
Harns, 442 F.3d 367, 377 (5th Cr. 2006), cert. denied, 2007 W
142534 (29 May 2007). Regarding that evidence, CGonzalez did not
object, however, to other testinony establishing both: hi s
admtting, upon arrest, to gang affiliation; and his having a gang-
rel ated tattoo.

Gonzal ez’ remaining evidentiary challenges, i ncl udi ng
asserting an Agent and a police Oficer were not properly qualified
to testify regarding gang affiliation, are reviewed only for plain
error, because, as noted, he did not preserve the error in district
court. E.g., United States v. Thonpson, 454 F.3d 459, 464 (5th
Cr.), cert. denied, 127 S. . 602 (2006). Under such review,
Gonzal ez nust show, inter alia, a “clear” or “obvious” error. Id.
The testifying Agent and O ficer, one of whom Gonzal ez cross-
exam ned regardi ng t he now chal | enged testi nony, had rel evant gang-
rel ated experience.

In sum Gonzalez fails to show adm ssion of the contested
evi dence constitutes error. See Harms, 442 F.3d at 377; United
States v. Geen, 324 F.3d 375, 381 (5th Cr. 2003). Accordingly,

for each applicable standard of review, his challenges fail.



B

Regar di ng Gonzal ez’ sufficiency-of-the-evidence challenge to
venue, the relevant inquiry is whether, view ng the evidence in the
light nost favorable to the verdict, the Governnent established
venue by a preponderance of the evidence, which can be entirely
circunstantial. See United States v. Solis, 299 F.3d 420, 444-45
(5th Gr. 2002). Along that line, “venue in conspiracy cases is
proper in any district where the agreenent was fornmed or where an
overt act in furtherance of the conspiracy was perfornmed”. United
States v. Ponranz, 43 F.3d 156, 158-59 (5th Cr. 1995).

The evi dence established the Cl'’s initial delivery originated
wthin the Western District of Texas, Meno’s having given himthe
initial load of cocaine in El Paso. Particularly in the Iight of
the simlar delivery patterns for all three | oads of cocaine, the
jury could reasonably have found a conspiracy (as discussed infra
inpart I1.C ) existed at the tine of the conduct in El Paso. See
Solis, 299 F.3d at 445; Ponranz, 43 F.3d at 158-59.

C.

Gonzal ez’ having properly noved at trial for judgnent of
acquittal, his sufficiency challenge to the jury verdict is
reviewed in the |ight nost favorable to the verdict, inquiring only
whet her a rational juror could find the elenents of the offense

establi shed beyond a reasonabl e doubt. E.g., United States v.



Cuel l ar, 478 F.3d 282, 287 (5th Cr. 2007) (en banc). Such review
does not include weight or credibility of the evidence. E.g., id.

For the charged conspiracy, the Governnent had to prove beyond
a reasonable doubt: (1) an agreenent existed to violate federa
narcotics laws; (2) Gonzalez knew of its existence; and (3) he
voluntarily participated init. E. g., United States v. Gonzal es,
121 F.3d 928, 935 (5th Cr. 1997). Each elenent nmay be inferred
from circunstantial evidence. E.g., United States v. Espinoza-
Seanez, 862 F.2d 526, 537 (5th Gr. 1988). Along that line, a jury
may rely on presence, association, and “evasive and erratic
behavi or”. United States v. Wiite, 219 F.3d 442, 445 (5th Cr.
2000) (citation and quotation marks omtted).

The evi dence was sufficient for a rational juror to find each
el enrent of the offense beyond a reasonabl e doubt. The Governnent
presented adequate evidence of a drug-trafficking conspiracy
bet ween Meno, Garcia, and Ceballos (who, inter alia, acconpanied
Meno when he gave the CI the second | oad of cocaine in Phoenix),
the existence of which Gonzal ez does not dispute. Regarding his
know edge and participation, there was testinony establishing,
inter alia: before the controlled delivery, Gonzal ez drove slowy
around the site and appeared t o be conducting counter-surveill ance;
Gonzal ez’ cell phone reflected calls either nade to, or received
from Garcia shortly before the delivery; Gonzalez followed

Garcia’'s vehicle both to, and from the delivery site, parking



behind it during the delivery; upon | aw enforcenent engaging their
energency lights and sirens to effectuate a stop and arrest,
Gonzal ez did not stop, but entered the | ane of a pursuing Agent to
ei ther slow himdown or force himoff the road; Gonzal ez’ vehicle
contained, inter alia, a checkbook in Ceballos’ nanme and bags of
rubber bands resenbling those used to bundl e the noney given to the
Cl; and, upon their arrest, Gonzal ez, Garcia, and Ceball os adm tted
to being affiliated with the sane gang.
L1l
For the foregoing reasons, the judgnent is

AFFI RVED.



