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Bef ore BARKSDALE, DeMOSS, and BENAVIDES, G rcuit Judges.
BENAVI DES, Circuit Judge:

Def endant s- Appel l ants fil ed a noti on for rehearing conpl ai ni ng
of this court’s order of dism ssal entered March 11, 2004. After
considering this notion for rehearing, which we treat as a petition
for reconsideration, the notion is GRANTED, the previous order of
dismssal is withdrawn, and the following opinion is entered in
[ieu thereof.

Plaintiff-Appellee Vinod Kumar Dahiya filed this maritinme
personal injury action in Louisiana state court against several

Def endant s- Appel l ants: his enployer, Neptune Shinpmanagenent
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Services; the owner of the ship on which he was injured, Talm dge
International; co-owners of the fleet to which the ship bel ongs,
Aneri can Eagl e Tankers and Aneri can Eagl e Tankers Agenci es; and t he
ship’s insurer, Brittania Steam Ship |Insurance Association.
Appel lants renoved to federal court on the grounds that their
dispute with Dahiya was subject to an arbitration agreenent
governed by the Convention on the Recognition and Enforcenent of
Foreign Arbitral Awards (the “Convention”), 9 U S.C. A 88 201-208
(West 1999 & Supp. 2003). The district court remanded the case to
state court for lack of subject matter jurisdiction and denied
Appellants” notions to conpel arbitration and to stay the
pr oceedi ngs. Because this remand deprives us of appellate
jurisdiction to consider any part of the district court’s order, we
di sm ss this appeal.
| .

I n 1999, Dahiya and Neptune signed two docunents--a “deed” and
a “bond”--in New Del hi, India. Together, the docunents provided
that Dahiya would receive two years of training, then work for
Neptune for two years. The deed included an arbitration clause
provi di ng that any di spute arising out of the deed woul d be subj ect
to arbitration in Singapore or India.!

As part of his training, Dahiya worked on the MT EAG.E

AUSTI N, a vessel owned by Tal m dge. Dahiya suffered burns while

! The bond included a simlar arbitration clause, but only the deed's
arbitration clause is at issue in this case because the dispute arose during
Dahiya's training.
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operating the vessel’s incinerator and was |ater evacuated to a
Loui si ana hospital, where he received treatnent.

Dahiya returned to India, but he sued Neptune, Tal m dge, and
the three other Appellants in Louisiana state court. Dahi ya’ s
suit, brought under the Savings to Suitors Cause, 28 U S C A
§ 1333(1) (West 1993), alleged that Appellants had breached
obligations under the Jones Act, 46 U S. C A app. 8§ 688 (Wst
2003), general maritine |law, and other applicable |aw

Appel l ants i nvoked federal jurisdictionas afederal question,
see 28 U S.C.A 8§ 1441(b) (West 1994), and under 8 205 of the
Convention, 9 U S.C A § 205 (Wst 1999),2 and renoved to federal
court. Appellants filed their renpval petition nore than thirty
days after receiving notice of Dahiya's suit. Generally, such a
del ay woul d preclude renoval. See 28 U S.C A § 1446(b) (West
1994). Section 205, however, allows renpval at any tine prior to
trial, and Dahiya does not dispute that Appellants filed their
petition before trial.

Once in federal court, Appellants noved to conpel arbitration
and to stay the proceedings or, in the alternative, to dismss
Dahiya’s suit. Dahi ya noved to renmand. Dahi ya argued that the
deed’'s terns did not qualify as an arbitration agreenent under the

Convention and therefore could not support renoval under § 205.

2 Section 205 provides that “[w] here the subject matter of an action or
proceeding pending in a State court relates to an arbitration agreement or award
falling under the Convention, the defendant or the defendants may, at any tine
before the trial thereof, renove such action or proceeding to the district court
of the United States for the district and division enbracing the place where the
action or proceeding is pending.”



No. 02-31068
-4-

The district court sided wth Dahiya and, in a single order,
remanded the case to state court and deni ed Appellants’ notions to
stay proceedings and to conpel arbitration. The court began its
order by assessing the validity of what it called the “forum
selection clause”--i.e., the arbitration clause in the deed between
Dahi ya and Neptune. The court held that this clause was invalid
because forumsel ecti on cl auses contravene Loui si ana public policy.
The court then turned directly to the question of its jurisdiction.
The court began by noting that because Appellants failed to renove
within thirty days, federal jurisdiction hinged entirely on § 205.
Wth respect to jurisdiction under 8 205, the court reasoned that
because the deed contained no valid forum selection clause, the
parties had not entered an agreenent to arbitrate valid under the
Convent i on. The court therefore concluded that it had no
jurisdiction under 8§ 205, remanded t he case, and deni ed Appel | ants’
pendi ng noti ons.

Appel l ants sought review of the district court’s order and
moved for a stay of the the ongoing state court proceedings.
Dahi ya noved to dismss for |lack of appellate jurisdiction. Both

not i ons have been carried with the case.?3

5 Wile this appeal was pending, Dahiya's state court suit proceeded. Even
before we heard oral argunments, a Louisiana trial court overruled Appellants’
exceptions regarding arbitration and jurisdiction. Subsequent |y, Appellants
unsuccessful Iy sought supervisory wits fromthe Loui siana Court of Appeals and
t he Loui siana Suprenme Court.

Based on the denial of these wits, Dahiya filed in this Court a notion to
disnmiss for res judicata. Dahiya clainmed that the Louisiana trial court rulings
and the denial of supervisory wits constituted final judgnents and precluded
Appel lants from seeking a notion conpelling arbitration from this Court.
Appel lants failed to respond in tinme, and we di sm ssed the appeal. Appellants
pronptly filed a notion for panel rehearing, which we treated as a notion for
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1.

Qur anal ysi s begins and ends with Dahiya' s notion to dism ss,
for in the absence of appellate jurisdiction, we have no authority
to review the district court’s order.

We cannot review the remand itself. After a district court
remands a case to state court for Jlack of subject matter
jurisdiction, 28 U S.C 8§ 1447(d) bars a federal appellate court
fromreviewng the remand ruling “no matter how erroneous.” Arnold
v. State FarmFire & Cas. Co., 277 F.3d 772, 775 (5th Gr. 2001);
see 28 U.S.C.A 8 1447(c), (d) (West 1994). The district court
appears to have concluded that it |acked subject matter
jurisdiction and to have renmanded on that basis. Thus, under
§ 1447(d), we cannot review the remand.

That Appel l ants renoved under § 205 of the Convention does not
vest us with jurisdiction despite 8§ 1447(d). In cases renoved
under 8 205, “[t]he procedure for renoval of causes otherw se
provided by law shall apply.” 9 U S C A 8 205. This “procedure
for renoval” includes the strictures of 8§ 1447(d). Transit Cas.
Co. v. Certain Underwiters at Lloyd s of London, 119 F.3d 619,
624-625 (8th Cr. 1997); LaFarge Coppee v. Venezol ana de Cenent os,
SSACA, 31 F.3d 70, 71-72 (2d Gr. 1994); In re Anoco Petrol eum
Addi tives Co., 964 F.3d 706, 712-13 (7th CGr. 1992). Thus, when a

case renoved under 8 205 is subsequently remanded for |ack of

panel reconsideration. Because we have granted that notion, we nowturn to the
other issues in this case.
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subject matter jurisdiction, an appellate court cannot review the
order of remand.

Appel l ants contend that, regardl ess of whether we can review
the remand itself, we have jurisdiction to review the district
court’s denial of arbitration and denial of stay under 9 U S C
8 16, which provides that appeal s may be taken fromorders refusing
stays or denying notions to conpel arbitration, see 9 U S C A 8
16(a) (1) (A, (O (West 1999).% We lack jurisdiction under § 16
because the denials of Appellants’ notions to stay and to conpel
arbitration acconpanied a remand for l|ack of subject matter
jurisdiction. See Transit Cas., 119 F. 3d at 623-625. Any order
remanding for lack of subject matter jurisdiction necessarily
denies all other pending notions, for “[u]lnless a federal court
possesses subject matter jurisdiction over a dispute, . . . any
order it nmakes (other than an order of dismssal or remand) is
void.” John G & Marie Stella Kenedy Menmi| Found. v. Mauro, 21 F.3d
667, 674 (5th Gr. 1994) (quoting Shirley v. Maxicare Tex., Inc.
921 F.2d 565, 568 (5th Cr. 1991)). WMdtions to stay proceedi ngs
and to conpel arbitration will be common if not universal in cases
removed under 8 205. Thus, in the vast majority of cases renoved
under § 205, an order of remand will be the effective equival ent of
a denial of notions to stay proceedi ngs and to conpel arbitration.

Recogni zi ng appel | ate revi ew of such remand orders under 8§ 16 woul d

4 Section 16 is not a part of the Convention, but its provisions are
applicable to cases brought under the Convention. See 9 U S.C A § 208 (Wst
Supp. 2003).
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ci rcunvent 8§ 1447(d) by affording review of remand orders issued in
nearly every case renoved under 8§ 205. Section 205, by expressly
i nvoking “[t] he procedure for renoval of causes ot herw se provi ded
by law,” forecloses such a result.

District court determ nati ons acconpanyi ng an order of remand
are reviewable in spite of 8 1447(d) if they neet the requirenents
first outlined in Gty of Waco, Texas v. United States Fidelity &
Guaranty Co., 297 U. S. 140 (1934). Under Waco, a federal appeals
court can review a pre-renmand deci sion made by a district court if
that decision is “separable” from the remand order and
i ndependent |y revi ewabl e t hrough a nechani smsuch as the col | ateral
order doctrine. Heaton v. MonogramCredit Card Bank, 297 F. 3d 416,
421 (5th Gr. 2002). To be separable, the decision nust neet two
criteria. First, the decision nust have preceded the remand order
“Iin logic and in fact” such that the decision was “made by the

[d]istrict [c]Jourt while it had control of the cause.” Wico, 293

U S at 143. Second, the decision nust be “conclusive,” i.e.
“functionally unreviewable in state courts.” Arnold, 277 F.3d at
776.

The district court’s refusal to conpel arbitration and to stay
proceedi ngs is not reviewabl e under WAco because that refusal was
not concl usive. Qur precedent “has defined concl usiveness in terns
of whether the order was ‘substantive’ or ‘jurisdictional’: if a
decisionis sinply jurisdictional it is not conclusive.” Doleac ex

rel. Doleac v. Mchal son, 264 F. 3d 470, 486 (5th Cr. 2001). Thus,
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in Soley v. First National Bank of Commerce, 923 F. 3d 406, 410 (5th
Cr. 1991), we considered whether we could review a pre-renmand
ruling on ERISA preenption and concluded that “because we
interpret[ed] the remand order as jurisdictional, the state court
[ woul d] have an opportunity to consider the appellants’ preenption
defense and the district court’s order [woul d] have no preclusive
effect.” Likewise, in Lintonv. Airbus Industrie, 30 F.3d 592, 597
(5th Gr. 1994), we considered whether we could review a district
court’s pre-remand rulings on foreign sovereign imunity and held
that “[i]n light of the district court’s ultimte conclusion that
the entire case had to be remanded for |ack of subject matter
jurisdiction, the district court’s [foreign sovereign inmunity]
determ nation [coul d] be deened a jurisdictional finding under the
facts of this case and, as such, [could] be reviewed by the state
court upon remand.” Mst recently, in Angelides v. Baylor Coll ege
of Medicine, 117 F.3d 833, 837 (5th Gr. 1997), we explained that
a district court’s pre-remand i munity and exhausti on
determ nations “were not ‘conclusive’ because, as jurisdictional
decisions, they [could] be reviewed in the state court.” In sum
when a district court nmakes a determnation in the process of
remandi ng a case for lack of jurisdiction, that determnation is
jurisdictional and can be revisited by a state court upon renmand.

In this case, the district court determned that the
arbitration clause was invalid in the process of ascertaining

whet her it had subject matter jurisdiction. Under Sol ey, Linton,
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or Angelides, that determnation is jurisdictional and therefore
has no preclusive effect in state court. Thus, because the
district court’s refusals to conpel arbitration and to stay
proceedi ngs were not concl usive, those refusals are not revi ewabl e
under WAco.

In their efforts to circunvent 8 1447(d), Appellants rely on
Beiser v. Weiler, 284 F.3d 665 (5th Cir. 2002). Beiser does not
control this case. |In Beiser, as in this case, defendants renoved
to federal court under § 205. 1d. at 666-67. The district court
i n Beiser, however, determned that it had jurisdiction and deni ed
the plaintiff’s notion to remand. 1d. at 667. Thus, in Beiser we
did not confront the bar to appellate jurisdiction established in
§ 1447(d), which inheres only after renmand.®

Appel lants insist, and we recognize, that the argunent for
remand advanced by Dahiya and accepted in the district court
closely resenbles the argunent for remand we disapproved in
Beiser.® |If we could reviewthat argunent, we mght reject it for

many of the reasons outlined in Beiser. Section 1447(d), however,

5 In Beiser, we speculated in dicta about what woul d have happened had the
district court remanded the case. |d. at 672-74. W recognized that § 1447(d)
woul d have deprived us of appellate jurisdiction and led to the unappealing
result of having state courts handl e questions of federal arbitration law 1d.

6 In Beiser, the plaintiff argued that the district court should have
remanded because his case did not “relate to” the arbitration agreement on which

def endants relied. Id. at 668. W rejected the plaintiff’s theory as
i nconsistent with the plain | anguage of & 205 and the federal policy favoring
arbitration. Id. at 668-74. |In particular, we advised district courts agai nst

conflating a jurisdictional analysis with an evaluation of the nerits of a
defendant’s notion to conpel arbitration. 1d. at 670-72.
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forecl oses appellate review even of egregiously m staken district
court remands. See Arnold, 277 F.3d at 775.
L1,

Because we | ack appellate jurisdiction to review any facet of
the district court’s order, we cannot address the district court’s
di scussion of international arbitration law. W therefore GRANT
Dahiya’s notion to dism ss this appeal and DENY as noot Appellants’

nmotion to stay proceedi ngs pending arbitration.

DI SM SSED.
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DeMOSS, Circuit Judge, dissenting:

| agree with the majority that if the district court’s remand
determnation was based on a lack of renoval jurisdiction,
28 U S.C. 8§ 1447(d) likely precludes us fromreview ng the remand
order itself.’ However, | respectfully disagree wth the
majority’s dismssal for lack of jurisdiction and would concl ude

that we have appellate jurisdiction over the order denying

I 'would like to point out that while the separate renpvability provision
under 9 U . S.C. 8 205 of the Convention Treaty (the “Convention”), enabled at 9
US C 8§ 201 et seq., states “the procedure for renmpval of causes otherw se
provi ded by |law shall apply,” it also explicitly relaxes certain requirenents
under 28 U.S. C. 8§ 1446. That is, renovals under the Convention are not subject
to the 30-day and one-year tinme limtations and can occur “at any time before the
trial,” and the ground for renoval (here, the arbitration provision in an
i nternational agreenment) does not have to appear on the face of the plaintiff’s
state court conplaint “but nmay be shown inthe petition for renpval.” 9 U S.C A
§ 205 (West 2004).

Furthernore, the terms of 9 U.S.C. § 16(a)(1)(C (which is nade applicable
to the Convention by 9 U.S.C. § 208) expressly provide for an appeal from an
order “denying an application under section 206 of this title to conpe
arbitration,” which i medi ate appealability is unique to denials of arbitration
under the Convention. 9 U S.C A 8§ 16(a)(1)(C (West 2004). The |anguage of §
203 expressly states that “[a]n acti on or proceeding falling under the Convention
shall be deened to arise under the laws and treaties of the United States,” 9
U S.CA § 203 (Wst 2004), and under § 205 an action renpved from state court
“shall be deened to have been brought in the district court to which it is
removed. ” ld. & 205. These distinctions suggest a fundamental difference
bet ween renoval of a case under 28 U S.C. § 1441 et seq. and renoval of a case
under 9 U.S.C. 8 205. Under 88 1441-1446, the purpose is to change the forumin
whi ch the same case will be tried as would have been tried in the state court;
wher eas, under § 205, the purpose is to allow the renoving party to assert in
federal court the existence of an agreenent to arbitrate under the Convention and
conpel such arbitration in lieu of the trial that would otherw se occur in the
state court.

Thus, in a typical renoval under § 1441 et seq., the nonappeal ability of
a remand order is a reflection of the congressional policy to prevent del ays of
the trial on the nerits by appeals over the validity of the remand order. But
removal under 8§ 205 raises the issue of whether there should be a trial on the

nerits at all; and the i medi ate appeal s process authorized under 9 U S.C. § 16
reflects the strong congressional policy of giving preference to arbitration over
litigation as to agreenents covered by the Convention. It seens that Congress

intended to treat renovals under the Convention differently and nore leniently
t han renoval s under the general renoval statutes. There may be an argunent that
t he I anguage of the Convention should control, rather than 8 1447(d), when
dealing with an agreenent to arbitrate under the Conventi on. However, no case
purports to resolve this apparent conflict between 28 U S.C. § 1447(d) and 9
U S.C. §16; so | do not conclude here that the remand order itself is reviewable
under § 16.



No. 02-31068
-12-

arbitration and that the district court erred in refusing to order
arbitration wunder the Convention Treaty (the “Convention”),
9 US C § 201 et seq.

| . This Court can review the district court’s denial of the
notion to conpel arbitration and stay proceedi ngs.

| firmy believe that an order denying arbitration, such as
the district court entered here, is reviewable as a separable and
collateral order. See Doleac ex rel. Doleac v. Mchal son, 264 F. 3d
470, 478 (5th Gr. 2001). There are two distinct steps in the
consideration: (1) whether the order is separable fromthe remand
to overcone the bar of 8§ 1447(d); and (2) whether the order is
appeal abl e under 28 U S.C. 8 1291 or otherw se. ld. at 478-79,
485. The order denying arbitration here neets both requirenents.

A. Separability of the denial of arbitration.

In Gty of Waco v. United States Fidelity & Quaranty Co.,
293 U. S. 140 (1934), the Suprene Court found the appellate court
coul d review an order dism ssing a cross-action that acconpanied a
remand for |ack of diversity jurisdiction because it “in | ogic and
infact . . . preceded that of remand and was rmade by the District
Court while it had control of the cause.” Id. at 143. To be found
separabl e, the order also nust be conclusive, in that it has the
“preclusive effect of being functionally unreviewable in the state
court.” Doleac, 264 F. 3d at 482 (quoting Angelides v. Baylor Coll.

of Med., 117 F.3d 833, 837 (5th Gir. 1997)).

12
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In the district court’s single order, the determ nation that
no agreenent to arbitrate existed did precede the remand order “in
logic.” Naturally, without a valid arbitration agreenent in play,
any notion to conpel arbitration would have to be denied. Here,
the finding that no valid arbitration agreenent existed under
Loui siana policy and |aw also provided the basis “in logic” to
consider remand; it served as the “inpetus for remandi ng the case.”
Dol eac, 264 F.3d at 483 (quoting Tillman v CSX Transp., Inc.,
929 F.2d 1023, 1026 (5th Cir. 1991)).

Li kewi se, although the denial of arbitration and the remand
stemmed fromt he sane physical order, the arbitration determ nation
al so preceded the remand “in fact.” It would have had to, because
the opposite sequence of events (remand, then denial of
arbitration) would have neant the district court rendered a
meani ngl ess denial of arbitration because at that point of renmand
jurisdictionwuld have already passed to the state court. A so
the “in fact” inquiry considers if:

[ T] he issue has independent relevance in adjudging the

rights of the parties (i.e., relevance beyond determ ni ng

the existence of federal subject matter jurisdiction),

the decision is separable and falls within the reasoning

of City of Waco — even if it also happens to have an

incidental effect on the court’s jurisdiction.

Dol eac, 264 F.3d at 486 (quoting Powers v. Southland Corp., 4 F. 3d
223, 228 (3d Cr. 1993)). Here, the district court determ ned

whet her the arbitration clause in Dahiya s deed was valid under

Louisiana law. Wile this determnation did affect jurisdictionin

13
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that an invalid arbitration clause neant there could be no
arbitration agreenent under the Convention for proper renoval under
§ 205, it also had powerful *“relevance beyond determning []
jurisdiction.” It cut Appellants off from their right to have
their dispute with Dahiya settled by an arbitrator, outside the
courtroom

After considering whether the order is separable “in logic”
and “in fact,” this Court nust determ ne whether the order is

conclusive, that is, functionally unreviewable in the state court.

Dol eac, 264 F.3d at 482. “[Qur court has defined concl usiveness
in terns of whet her t he or der was ‘substantive’ or
‘jurisdictional’: if adecisionis sinply jurisdictional, it is not
conclusive.” |1d. at 486. However, a “substantive” decision wll
have a preclusive effect in the state court. |d. at 487. Dahiya

argues, in essence, that the district court’s finding on the issue
of arbitration is just jurisdictional because it can have no
preclusive collateral estoppel effect on the state court. The
doctrine of collateral estoppel has three requirenents: (1) the
prior federal decision resulted in a “judgnent on the nerits”;
(2) the sanme fact issue nust have been “actually litigated” in the
federal court; and (3) the disposition of that i ssue nmust have been

“necessary to the outcone” of the prior federal litigation. Falcon

v. Transportes Aeros de Coahuila, S. A, 169 F.3d 309, 312 (5th Cr

14
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1999) (quoting Parklane Hosiery Co., Inc. v. Shore, 439 U S. 322,
326 n.5 (1979)).

Usually, a determnation that a court lacks jurisdiction is
not considered a judgnent on the nerits for collateral estoppel to
apply. See Nilsenv. Cty of Mdss Point, Mss., 701 F.2d 556, 562
(5th Gr. 1983) (en banc). But legal findings that serve as
prerequisites to and are thus necessary to nmake a lack of
jurisdiction decision can have a collateral estoppel effect in
state court. See Falcon, 169 F.3d at 312-13.

Here, a finding that no valid arbitration agreenent existed
equated precisely to a “judgnent on the nerits” of the efficacy of
such arbitration clause and shut off any arbitration proceedi ngs
brought by Appellants. Unlike in Doleac where the anendnent
all owi ng joinder nerely changed the court in which the sane cl ains
woul d be litigated, 264 F.3d at 487-88, the denial of arbitration

here closed the “non-court” forumoff entirely from Appel |l ants.?

As for the arbitration i ssue having been “actually litigated”

and “necessary to the outcone,” we indicated in Fal con that when a

federal district court determnes it does not have subject matter

8The situation here is analogous to the resubstitution order we found
separable in Mtchell v. Carlson, 896 F.2d 128, 133 (5th Gr. 1990), where an
entity not otherw se subject tolitigation was resubstituted as a party and thus
becane subjected to suit. Doleac Doleac ex rel. Doleac v. Mchal son, 264 F.3d
470, 487 (5th Gr. 2001). Appellants have become subjected to litigation since
the district court determned they had no valid arbitrati on defense.

15
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jurisdiction, findings necessary to nake that decision have
col l ateral estoppel consequences in a state court. 169 F.3d at
312-13 (citation omtted). Thus, here, because the district
court’s determnation that no arbitration agreenent existed was a
|l egal finding “necessary” to its decision that it did not have
8 205 renoval jurisdiction, Dahiya could attenpt to preclude
Appel l ants’ defense of arbitration by raising collateral estoppel
in the state court.

B. Appeal ability of the denial of arbitration.

Having found the arbitration determ nation separable, the
second step under Dol eac is that the separable ruling nust al so be
appeal abl e as a final decision under 28 U.S.C. 8§ 1291 or under an
exception to finality. 264 F.3d at 489. A denial of a notion to
conpel arbitration is not a final decision per § 1291. See
Quackenbush v. Allstate Ins. Co., 517 U S 706, 712 (1996).
However, this Court has noted the i nportance of a party’s right and
ability to appeal decisions by district courts refusing to enforce
arbitration under the Convention. Beiser v. Weyler, 284 F. 3d 665,
673 (5th Cir. 2002).

Here, Appellants argue that 9 U S C § 16 provides direct
appeal ability of the denial of arbitration. Section 16(a)(1)(A)
clearly does provide for direct appeals from orders “refusing a
stay of any action wunder section 3 of this title,” and

8§ 16(a)(1)(C) clearly allows for direct appeals from orders

16
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“denying an application under section 206 of this title to conpel
arbitration.” 9 U S CA 8§ 16(a) (Wst 2004). However, because
the district court ultimtely did not believe it had renoval
jurisdiction wunder the legislation adopting the Convention,
9 US C 8 201 et seq., its denial of Appellants’ notion to conpel
arbitration could not have been under 8 206 and | i kewi se its deni al
of Appellants’ notion to stay proceedi ngs pending arbitration could
not have been under 8 3. Thus, this Court cannot rely on 9 U S.C
§ 16 itself for the order’s appealability.?®

1. Cohen exception to finality rule.

To determ ne whether a nonfinal order is appeal able, the
commopn analysis entails the approach first outlined in Cohen v.
Beneficial Industrial Loan Corp., 337 U S. 541, 546-47 (1949), used
to determ ne whether district court orders not appeal abl e as final
decisions under 28 U . S.C. 8§ 1291 can nonetheless be reviewed as
collateral orders. In Doleac this Court restated this four-step
anal ysi s: the decision (1) cannot be tentative, informal, or

i nconplete; (2) nust deal with clains of right separable from and

°Thi s Catch-22 problemcries out for i mediate renmedy fromthe Suprene Court
in this case and, ultimately, from Congress for all conparable cases that are
sure to follow. It seenms entirely absurd — in light of the Supreme Court’s and
Congress’s extrenely clear intentions that arbitration properly subject to the
Federal Arbitration Act (the “FAA"), 9 U S.C. 8 1 et seq., and the Convention be
treated and interpreted favorably and that denials of arbitration properly
subject to the FAA and the Convention be i medi ately appealable — (1) that a
state coul d successfully | egislate an end run to defeat preferred federal renoval
jurisdiction in cases where there can scarce be doubt that the arbitration
agreenment at issue falls under the auspices of the Convention and is validly
i nvoked, and (2) that district courts could apply that state’'s law to ignore
preenptive federal arbitration |aw

17
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collateral to, rights asserted in the action; (3) nust be
effectively unreviewable on the appeal from final judgnent; and
(4) must involve an issue too inportant to be denied review
264 F.3d at 490-91 (citing Cohen, 337 U S. at 546). Wether an
order denying arbitration is appeal able as a collateral exception
to 8§ 1291 is a res nova issue for this Court.?®

First, the denial of arbitration by the district court here
was anything but tentative, informal, or inconplete. The
determnation that no valid arbitration clause existed due to
Loui siana | aw and policy conclusively decided the disputed |egal
question of the validity of Appellants’ arbitration defense.

Second, the denial of arbitration did not in any way affect,
nor was it affected by, the underlying nerits of Dahiya’ s Jones Act
maritime action. The district court’s denial of arbitration dealt

solely with Appellants’ separate right to assert arbitration as a

This Court has previously decided that district court decisions that favor
or accommpdate arbitration, such as orders conpelling arbitration and grants of
stays of |egal proceedings pending arbitration, are not appeal abl e under the
Cohen v. Beneficial Industrial Loan Corp., 337 U S. 541 (1949), collateral order
exception. West of England Ship Owmers Miut. Ins. Assoc. (Luxenbourg) v. Am
Marine Corp., 981 F.2d 749, 751 (5th CGr. 1993) (order conpelling arbitration and
staying litigation); Turboff v. Merrill Lynch, Pierce, Fenner & Snmith, Inc., 867
F.2d 1518, 1520 n.5 (5th Cr. 1989) (sane); Jolley v. Paine Wbber Jackson &
Curtis, Inc., 864 F.2d 402, 404 (5th Cir. 1989), supplenented, 867 F.2d 891 (5th
Cr. 1989) (order staying litigation). This Court has al so previously decided

that a district court order denying a stay of Ilitigation, where pending
litigation in the same district court concerned the question of arbitrability of
a dispute, is not appealable as a Cohen collateral order. Rauscher Pierce

Ref snes, Inc. v. Birenbaum 860 F.2d 169, 171-72 (5th Cr. 1988) (noting such
decision was not effectively unrevi ewabl e because the final judgnment of the
declaratory judgrment action could be appealed and set aside in favor of
arbitration). However, these cases addressed entirely different questions than
what thi s Court consi ders here, whether anti-arbitration deci sions are appeal abl e
as collateral orders.
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defense, not with any right of Dahiya to recover on his negligence
and unseawort hi ness cl ai ns.

Third, as already discussed in Part |.A , because the state
court could be bound by collateral estoppel on renmand as to the
district court’s finding on the validity of Dahiya's arbitration
agreenent, the denial of arbitration would be effectively
unrevi ewabl e on the appeal fromfinal judgnent.?!

Lastly, the denial of a party’'s right to enforce arbitration
and thus not be subject to litigation in court is an issue too
inportant to be denied appellate review. Congress expressed that
very policy by enacting 9 US.C. § 16. See H R Rep. No. 100-889,
at 36-37 (1988), reprinted in 1988 U S.C.C A N 5982, 5997.

Because in Mses H Cone Menorial Hospital v. Mercury
Construction Corp., 460 U S. 1 (1983), the Suprene Court found a
district court stay that effectively denied arbitration appeal abl e
within the Cohen exception to finality rule, the step to an

outright denial of arbitration also constituting an exception to

UThis is analogous to the situation presented in Mises H Cone Menoria
Hospital v. Mercury Construction Corp., 460 U S. 1 (1983). There, plaintiff
filed suit in state court seeking a declaratory judgnent that there was no ri ght
to arbitration under the construction contract wth defendant. Id. at 7.
Def endant then filed a diversity suit in federal district court, seeking an order
conpel ling arbitration under 8 4 of the Federal Arbitration Act (the “FAA"), 9
USC 8§ 1 et seq. Id. The district court stayed the federal case pending
resol ution of the state action. 1d. The Suprene Court found the district court’s
refusal to decide the arbitration i ssue appeal abl e under the Cohen exception to
the finality rule. Id. at 11. “[T] his order woul d be entirely unrevi ewabl e i f not
appeal ed now. Once the state court decided the issue of arbitrability, the
federal court woul d be bound to honor that determination as res judicata.” 1d.
at 12.
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finality under 8 1291 is small indeed. In fact, the Fourth Crcuit
made this exact step in Peoples Security Life Insurance Co. .
Monunmental Life Insurance Co., 867 F.2d 809, 812 (4th Cr. 1989).
| woul d take that sanme step and find the district court’s denial of
Appellants’ notion to conpel arbitration and stay proceedings
pendi ng arbitration appeal able as a collateral order exception to
§ 1291.

2. Interlocutory decision appeal able per 28 U S.C. § 1292.

The Cohen col | ateral order exception is not the only neans to
achieve appellate review of the district court’s denial of
arbitration. See Peoples, 867 F.2d at 812 (easily conflating an
order denying arbitration falling under the Cohen exception and
al so being appealable of right as an interlocutory decision
refusing an injunction under 8§ 1292(a)). Where a district court
di sfavors arbitration by staying arbitration proceedi ngs pendi ng
outcone of litigation, this Court has found such stays appeal abl e
as interlocutory injunctions under 8§ 1292(a)(1), which grants
appeal ability over ~certain nonfinal interlocutory decisions.
28 U.S.C. A 8§ 1292(a)(1) (West 2004); Tai Ping Ins. Co., Ltd. v.
MV WARSCHAU, 731 F.2d 1141, 1143, 1146 (5th Cr. 1984) (noting
“only the nost exceptional circunstances will justify any action

that serves to inpede arbitration of an arbitrable dispute”);

Cty of Meridian, Mss. v. Algernon Blair, Inc., 721 F.2d 525, 529
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(5th Gr. 1983) (reversing injunction of arbitration where district
court wongly determ ned case was not arbitrable).

I n Sedco, Inc. v. Petrol eos Mexi canos Mexi can National G| Co.
(Pemex), 767 F.2d 1140 (5th Gr. 1985), this Court determ ned that
t he Convention abrogated a | ongstanding rule of admralty | aw that
ot herwi se woul d have barred appeal of the district court’s refusal
to enforce an arbitration clause. ld. at 1147, 1149 (citation
omtted). In finding the denial of arbitration appeal abl e under
28 U.S.C. 8 1292(a)(1l) as an appeal froman interlocutory decision
that refused injunctive relief, this Court reasoned that if the
def endant’ s notion had been granted i nstead of denied, the court’s
order would have required the plaintiff to participate in
arbitration in a set location. |Id. at 1149 (“Such an order would
be, in effect, a mandatory injunction.”). Therefore, even though
it was not styled as such, the district court’s order had “all the
earmarks of a denial of injunctive relief under 28 U S.C. § 1292.”
| d.

In National Iranian G| Co. v. Ashland O, Inc., 817 F. 2d 326
(5th Gr. 1987), although the Convention did not apply because Iran
was not a signatory and we did not nention Sedco, this Court
li kewise found that the district court’s interlocutory order

declining to conpel arbitration and stay litigation was a deni al of
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injunctive relief directly appeal abl e under 28 U. S. C. 8§ 1292(a)(1).
ld. at 330.1%

Title 9's section 16 on appeals was enacted by Congress in
1988 and anended in 1990. 9 U.S.C. A 8 16 note (West 2004). Thus,
we decided Tai Ping, Cty of Meridian, Sedco, and National |ranian
O | against a backdrop where the FAA and the Convention did not

specifically provide for imediate appeals of denials of

2While this Court decided National lranian Gl v. Ashland G I, Inc., 817 F.2d
326 (5th Cir. 1987), agai nst the backdrop of the Enel owEttel son doctrine, Enel ow
v. New York Life Ins. Co., 293 U. S. 379 (1935), overruled in Gl fstreamAerospace
Corp. v. Mayacanas Corp., 485 U. S. 271, 287 (1988), which had provided that an
order granting or denying a stay of litigation where a party had set up an
equitable defense to an action at law was, in effect, a an interlocutory
i njunction appeal abl e under § 1292(a) (1), this does not foreclose us fromfinding
that denials of arbitration are appeal able as injunctions under § 1292(a)(1).
The Suprene Court in Gulfstream stressed that 8§ 1292(a)(1) would “continue to
provide appellate jurisdiction over orders that grant or deny injunctions and
orders that have the practical effect of granting or denying injunctions and have
serious, perhaps irreparable, consequence.” 485 U S. at 287-88 (citations and
internal quotes omtted).

In our cases following Qul fstream we have denied § 1292(a)(1) review of
district court decisions both denying and granting stays of litigation, but only
where either the arbitration question was still actively pending in the district
court or where the arbitration question had already been decided in favor of
arbitration. See Adams v. Georgia Qulf Corp., 237 F.3d 538, 542 (5th Cr. 2001)
(stay denied after arbitrable dispute found under Convention); Jolley, 864 F.2d
at 404 (stay granted pending arbitration), supplenmented, 867 F.2d at 892 (fi ndi ng
nonrevi ewabi l ity of decision that granted stay pending arbitrati on consistent
with proarbitration intent of Congress in then-nunbered & 15 of the FAA);
Rauscher, 860 F.2d at 169, 171 (stay deni ed where decl aratory judgnent action to
determne arbitrability under the parties’ contract was still pending in same
district court, such that denying stay entailed no serious or potentially
i rreparabl e consequences and final judgnent in declaratory judgment action could
“be set aside on appeal in favor of arbitration”).

Here, the district court has already clearly decided the arbitrability
guestion in the negative agai nst Appellants. Wthout inmedi ate appellate review
of the denial to conpel arbitration and associ at ed deni al of stay of proceedi ngs,
Appel  ants face the serious consequence of being forced to litigate a dispute
Dahi ya al ready agreed to have subnmitted to arbitration. See Cty of Meridian,
Mss. v. Algernon Blair, Inc., 721 F.2d 525, 529 (5th Cr. 1983) (noting how an
injunction against arbitration causes irreparable harm due to the expense of
litigation). The situation is also potentially irreparable because the state
court on renand nmay be collaterally estopped fromreviewing the validity of
Dahiya's agreenent to arbitrate.
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arbitration (in admralty or otherw se). See also Peopl es,
867 F.2d at 812 (finding, also before 8§ 16's enactnent, that a
district court’s denial of arbitration and of a stay pending
arbitration under an arbitration clause qualifying under the FAA
was appeal abl e of right under 8§ 1292(a)); Becker Autoradio U S. A,
Inc. v. Becker Autoradiowerk GrvH, 585 F.2d 39, 42 n.7 (3d GCr.
1978) (noting sane). There is nothing to indicate that these
cases’ common hol ding as to denials of arbitration bei ng appeal abl e
as mandatory injunctions under 8 1292(a)(1) has been abrogated; in
fact, such a holding is entirely consistent with the proarbitration
policy behind &8 16.*® See KKW Enters., Inc. v. Gdoria Jean's
Gour net Cof fees Franchising Corp., 184 F.3d 42, 47 (1st Gr. 1999)
(finding order staying pending arbitration i medi ately appeal abl e

as an injunction under both § 1292(a) and 9 U.S.C. § 16(a)(2)).%*

3The proarbitrati on viewpoint of Congress, as it pertains to the appellate
process, could not be clearer. The purpose of § 16, as indicated by its
| egislative history, is to provide for interlocutory appeals when a trial court
rejects the contention that a dispute is arbitrable under an agreenment of the
parties and instead requires the parties tolitigate. H R Rep. No. 100-889, at
36-37 (1988), reprinted in 1988 U S . C.C A N 5982, 5996-97 (discussing then-
nunbered § 15 of Title 9). In direct contrast, interlocutory appeals are
specifically prohibited when the trial court finds that the parties have agreed
to arbitrate the dispute. |d. at 37 (sane).

YHowever, 8 16(b) provides that nonfinal orders that grant or favorably treat
arbitration under the FAA or the Convention are not directly appeal abl e except
as provided by the certification process in 8 1292(b). See Cargill Ferrous Int’
v. SEA PHOENI X MV, 325 F.3d 695, 697 (5th Cir. 2003); West of England, 981 F.2d
at 751 (disallow ng appeal of order conpelling arbitration and grant of stay of
litigation pending arbitration under § 16(b)); Turboff, 867 F.2d at 1520
(disal l owi ng sanme under then-nunbered § 15 of the FAA); Jolley, 867 F.2d at 892
(suppl enenting prior decision and finding grant of stay pending arbitration not
appeal abl e under then-nunbered § 15 of the FAA).
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In Tejidos de Coanp, Inc. v. International Ladies’ Garnent
Workers’ Union, 22 F.3d 8, 10 (1st Cr. 1994), even though the FAA
expressly excludes enpl oynent contracts fromits scope and so the
| abor dispute at issue was not properly subject to 8§ 16, the First
Circuit looked to the strong congressional policy in favor of
i mredi ate appeal of denials of arbitration that led to 8§ 16's
enact nent . The First Circuit accepted the distinction based on
proarbitration policy that decisions favoring arbitration are
consi dered appeal abl e i njunctions under § 1292(a) whil e decisions
di sfavoring arbitration are not. Tejidos, 22 F.3d at 10-11.
Accordingly, the First Circuit held that even where 8§ 16 of the FAA
is not formally applicable to a particular order staying
arbitration, such order is imedi ately appeal abl e as deni al of an
i njunction under § 1292(a)(1). Id. at 11

This Court has already agreed with the First GCrcuit that
district court decisions favorable to arbitration, such as orders
conpelling arbitration and grants or denials of stays of |ega
proceedi ngs pending arbitration of clains found arbitrable, are not
appeal abl e as injunctions under § 1292(a). Adans v. Ceorgia @l f
Corp., 237 F.3d 538, 542 (5th Cr. 2001); Jolley v. Paine Wbber
Jackson & Curtis, Inc., 864 F.2d 402, 403-04 (5th Cr. 1989)
suppl enented, 867 F.2d 891 (5th Cir. 1989). This Court has also
held that a denial of a stay pending arbitration, where the

district court had not yet ruled on the arbitrability of the
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di spute, was not appeal abl e under § 1292(a)(1). Rauscher Pierce
Refsnes, Inc. v. Birenbaum 860 F.2d 169, 171 (5th Cr. 1988).
However, post-Tai Ping, Cty of Mridian, Sedco, and National
Iranian Ql, and post-8 16 enactnent, we have not yet held that
deci sions ruling against arbitration, not formally subject to § 16,
are otherwise directly appealable as interlocutory injunctions
under 8 1292(a)(1).

Though the district court here determ ned that the arbitration
clause in Dahiya’s deed did not fall under the Convention due to
its invalidity under Louisiana |aw, this does not change the fact
t hat Appell ants sought an injunction favoring the enforcenent of
arbitration, which the district court refused. As expl ai ned
earlier, this denial entails serious and potentially irreparable
ef fects. Therefore, | would find the reasoning and anal ysis of
Tej i dos persuasive. Thus, even though here direct appealability
woul d not otherwi se be formally available under 8§ 16(a)(1)(A) or
8§ 16(a)(1)(C) of the FAA and the Convention, the district court’s
refusal to grant Appellants’ notion to conpel arbitration and stay
proceedi ngs pending arbitration should be appealable as an
interlocutory denial of an injunction under § 1292(a)(1).

1. The district court erred in denvying Appellants’ nmotion to
conpel arbitration and stay proceedi ngs.

Because of what | feel to be the trenendous i nportance of the

i ssues this case presents not only on the question of reviewability
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but also on the nerits, | address those nerits here. This Court
reviews a district court’s refusal to conpel arbitration and stay
litigation de novo. Cargill Ferrous Int’'l v. SEA PHOEN X W
325 F. 3d 695, 697 (5th CGr. 2003). Likew se, the enforceability of
a forum selection clause is a question of law that we review de
novo. Haynsworth v. The Corporation, 121 F.3d 956, 961 (5th Cr

1997) (citation omtted).

A. Presunption of validity of forumsel ecti on cl auses?'® under
M S BREMEN v. Zapata Of-Shore Co., 407 U. S. 1 (1972).

The Suprene Court in The BREMEN found that forum selection
clauses in international agreenents “are prima facie valid and
shoul d be enforced unless enforcenent is shown by the resisting
party to be ‘unreasonable’ under the circunstances.” 407 U. S at
10. One way to show a cl ause unreasonable is if enforcenent of the
forum sel ection clause at issue “would contravene a strong public
policy of the forumin which suit is brought, whether declared by
statute or by judicial decision.” ld. at 15. But the party
resisting the clause nmust neet a “heavy burden of proof.” 1|d. at

17.%® Here, the district court agreed with Dahiya’s contention that

¥The Suprenme Court and the Fifth Grcuit have explicitly declared “foreign
arbitration clauses are but a subset of foreign forum selection clauses in
general .” Haynsworth v. The Corporation, 121 F.3d 956, 963 (5th Cr. 1997)
(quoting Vimar Seguros y Reaseguros, S.A v. MV SKY REEFER, 515 U. S. 528, 534
(1995)).

The Supreme Court has enforced every forum selection clause in an
international contract that has come before it. See MV SKY REEFER, 515 U. S
528, 540-42 (1995); Carnival Cruise Lines, Inc. v. Shute, 499 U S. 585, 595
(1991); Mtsubishi Mtors Corp. v. Soler Chrysler-Plynouth, Inc., 473 U S. 614,
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the forum selection clause in his enploynent deed is unreasonabl e
under The BREMEN, and therefore unenforceabl e, because enforcenent
of Section Il.8 of Dahiya s deed woul d viol ate strong public policy
of Loui si ana.

Appel  ants argue that Louisiana lawis conpletely inapposite.
However, this Court in Haynsworth, 121 F.3d at 965-69, has
consi dered Texas public policy while affirmng the enforceability
of a forumselection clause in certain investors’ agreenents with
a foreign underwiting exchange. The investors had argued, in
part, that the clause was unreasonable per The BREMEN because it
contravened Texas public policy as enbodied in Texas securities
| aws and t he Texas Deceptive Trade Practices Act (“DTPA’). There,
we decided that the investors did not overcone the strong
presunption of enforceability established by The BREMEN
Haynsworth, 121 F.3d at 966-69. Dahiya clains that Louisiana
public policy as expressed in La. R S. 8§ 23:921 overcones the
strong presunption of enforceability established by The BREMEN of
the arbitration clause in his deed with Neptune.

There woul d appear to be two conpeting policy interests here.
By enacting 8 23:921, the Louisiana |legislature has expressed its
concern that in order for forumsel ection and choi ce of | aw cl auses
in enploynment contracts to be valid, enployees nust ratify them

subsequent to the incidents giving rise to the clains. La. R S

640 (1985); Scherk v. Al berto-Culver Co., 417 U S. 506, 519-20 (1974).
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8§ 23:921A(2) (West 2004). The Louisiana Suprene Court, in Saw cKki
v. K/'S STAVANGER PRI NCE, 802 So. 2d 598, 603 (La. 2001), stated
that the statutory requirenent that enployees agree to the forum
(arbitration versus court, or choice of court) and the |law to be
applied after the fact of their injury or dispute occurs reflects
Louisiana’s strong public policy concerning forum selection
clauses. See also Limv. O fshore Specialty Fabricators, Inc., No.
Gv.A 02-2126, 2003 W 193518, at *2 (E.D. La. Jan. 28, 2003)
(unpublished) ("Louisiana has expressed its hostility to forum
selection clauses . . . ."). Y

However, the federal policy indicated by the Suprene Court in
The BREMEN pulls in the opposite direction entirely. In The
BREMEN, the ship at issue “was to traverse the waters of many
jurisdictions. . . . That the accident occurred in the Gulf of
Mexi co and the barge was towed to Tanpa in an energency were nere
fortuities.” 407 U. S. at 13. The Court explained that the
international contracting parties wanted to provide a neutral forum
bef orehand, so that there would be no question as to what woul d

happen in case of a dispute. | d. This strong federal policy

Ylimv. Ofshore Specialty Fabricators, Inc., No. Gv.A 02-2126, 2003 W
193518 (E. D. La. Jan. 28, 2003) (unpublished), is currently awaiting disposition
in this Court. | nmention first, that the panel in Lim does not face the §
1447(d) remand bar to appellate jurisdiction to address the nerits of the
validity of the arbitration clause at i ssue there under the Convention, which the
majority feels was encountered here; and second, that the nmerits questions in
that case as to the application of MS BREMEN v. Zapata O f-Shore Co., 407 U. S.
1 (1972), and the preenption of Louisiana |law hostile to arbitration by the FAA
and the Convention are virtually identical to those in the instant case.
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regarding the validity of pre-dispute selections of forum arises
from “sensitivity to the need of the international comrercial
systemfor predictability in the resolution of disputes.” Sedco,
767 F.2d at 1149 (citation omtted). This Court nust also
recogni ze the rel ated, strong federal policy in favor of rigorously
enforcing the specific forumchoice of arbitration and arbitration
awards, as reflected by Congress in enacting the FAA and the
Convention. See Southland Corp. v. Keating, 465 U S. 1, 10 (1984);
Scherk v. Al berto-Culver Co., 417 U. S. 506, 520 n.15 (1974).
Predictability inthe resolution of disputes is precisely what
Appel  ants desired and what Dahi ya expressly agreed to in his deed
here, and precisely what 8§ 23:921 conflicts with and frustrates.
I f an accident or incident were to occur during and relating to
Dahi ya’ s trai ni ng and enpl oynent under Neptune, notw thstanding in
which body of water, Section 1.8 of Dahiya's deed clearly
anticipated the procedure to be followed — arbitration in either
India or Singapore before a specific arbitrator who would apply
Indian arbitration |aw That this incident occurred in
i nternational waters near Louisiana and Dahi ya received energency
treatnent in Louisiana are “nere fortuities” because Dahiya and
Nept une had already agreed to submt to arbitration el sewhere.
Section 23:921 works to presunptively void all arbitration
clauses in enploynent contracts, no matter what their terns

di ctate. Not only does this policy directly conflict wth The
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BREMEN s presunption of validity for forum selection clauses in
general, but it conflicts with the proarbitration policy set out by
Congress in the FAA and the Convention that simlarly presunes
arbitration provisions to be “valid, irrevocabl e, and enforceable.”
9 USCA 8 2 (Wst 2004). The presunption of wvalidity of
arbitration clauses is al so what anot her public policy of Louisiana
heavily favors, as evidenced by its |legislature’ s enactnent of La.
RS. 8 9:4201, which closely mrrors 8 2 of the FAA. See id.; La.
RS 8§ 9:4201 (West 2004). Thus, Louisiana’ s general policy on
arbitration is consistent with federal policy that arbitration
cl auses shoul d be considered presunptively valid.

G ven the rel ative wei ght of these conpeting policy concerns,
| would find Dahiya has not net his heavy burden of show ng that
the forum selection clause in his deed is unreasonable, and the
district court erred in concludi ng Dahi ya had nade such a show ng.

B. Preenption of state statutes invalidating arbitration
agreenents.

In addition, any argunent that the arbitration clause in
Dahiya's deed is foreclosed by La. R S. 8§ 23:912 nust be tried and
tested by preenption analysis. Federal statutes enacted pursuant
to the United States Constitution are the suprene | aw of the | and.
“[TAlny state |law, however clearly wthin a State’s acknow edged
power, which interferes with or is contrary to federal |aw, nust
yield.” Gade v. Nat’'l Solid Wastes Mgnt. Ass’n, 505 U. S. 88, 108

(1992) (citation omtted). Section 2 of the FAA enacted by
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Congress pursuant to the Commerce Cl ause and incorporated by the
Convention in 9 U . S.C. § 208, “is a congressional declaration of a
I'i beral f eder al policy favoring arbitration agreenents,
notw t hst andi ng any state substantive or procedural policies to the
contrary.” Mdses H Cone, 460 U S. at 24.

In Southland the Suprene Court held that the FAA preenpts
conflicting state | aw and concl uded that even state courts cannot
apply state statutes which invalidate arbitration agreenents.
465 U. S. at 16.' The Court determ ned that the no-wai ver provision
of the California Franchise I nvestnent Law, which required judicial
consi deration of clains brought under the | aw, see Cal. Corp. Code
8§ 31512, directly conflicted with the FAA and violated the
Supremacy Clause. |d. This Court has closely adhered to Sout hl and
in its decisions.

For exanple, in Comrerce Park at DFW Freeport v. Mardian
Construction Co., 729 F.2d 334, 337 (5th Cr. 1984), the rea
estate partnership plaintiff contended that the DTPA s no-waiver
provi sion, see Tex. Bus. & Com Code Ann. 8 1742, precluded the
resolution of DTPA clainms by arbitration because it reserved such
clains to a judicial forum W noted that the broad arbitration
clause in the franchi se agreenent in Southland was simlar to that

found in the construction contract between the parties in Conmerce

8The Suprenme Court affirnmed its decision regarding the FAA s preenption of
state | awin Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52 (1995), and
Al'lied-Bruce Terminix Cos., Inc. v. Dobson, 513 U S. 265 (1995).
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Park. 729 F.2d at 337-38. Thus, we found Southl and di spositive,
and hel d that the no-waiver provision of the DTPA woul d abrogate §
2 of the FAA and thus violated the Supremacy Cl ause. 1d. at 338.1%°

Li kew se, in OPE International LP wv. Chet Morrison
Contractors, Inc., 258 F.3d 443, 447 (5th Cr. 2001), this Court
found that La. RS. 8 9:2779, which voi ded as agai nst public policy
any provision in certain construction contracts that required a
suit or arbitration be brought outside Louisiana, was preenpted by
t he FAA. There, because the Louisiana statute conditioned the
enforceability of arbitration agreenents on selection of a
Louisiana forum a requirenent not applicable to contracts
generally, we found 8 9:2779 in direct conflict wwth §8 2 of the
FAA. OPE Int’'l, 258 F.3d at 447.

The Convention was negotiated in 1958 and entered into by the
United States in 1970 pursuant to the Constitution’s Treaty power.
9 U S.CA 8 201 note (West 2004). That sane year Congress adopted
enabling legislation, 9 USC § 201 et seq., to nmake the

Convention “the highest lawof the land.” 1d.; Sedco, 767 F.2d at

19See al so Saturn Distrib. Corp. v. Paranmpbunt Saturn, Ltd., 326 F.3d 684, 687
(5th Gir. 2003) (noting under Southland Corp. v. Keating, 465 U.S. 1 (1984), that
to extent Tex. Rev. Civ. Stat. Ann. art. 4413(36) 88 1.02 and 3.01(a), now
repeal ed, gave Texas Mdttor Vehicle Board exclusive jurisdiction over franchise
di sputes, statute would be preenpted by the FAA because it linmted availability
of arbitration); MIler v. Public Storage Mgnt., Inc., 121 F.3d 215, 219 (5th
Cr. 1997) (applying Southland and hol ding the FAA preenpts conflicting state
anti-arbitration | aws); Omani v. Doctor’s Assocs., Inc., 789 F.2d 298, 299-300
(5th Cir. 1986) (“[T]o the extent that [the Texas Deceptive Trade Practices Act]
provides a renmedy parallel to and often overlapping clains that may fall within
t he scope of the Federal Arbitration Act, we find the Southland decision clearly
apposite.”).
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1145. As aratified international treaty, the Convention, wthits
i ncorporated FAA provisions, also preenpts any state |aw which
woul d invalidate arbitration agreenents. 20

Here, the Louisiana statute cited by Dahiya and relied on by
the district court, La. RS 8§ 23:921, presunptively voids any
choi ce of forumor choice of |aw clause in any enpl oynent contract
unl ess expressly ratified by the enpl oyee after the occurrence of
the subject of the action. This ex post facto approval requirenent
directly conflicts with 8 2 of the FAA, which presunes witten
provisions for arbitration to be “valid, irrevocable, and
enforceabl e, save upon such grounds as exist at law or in equity
for the revocation of any contract.” 9 US.CA 8 2 (Wst 2004)
(enphasi s added).

By enacting 8 2 of the FAA incorporated by the Convention in
9 US C 8 208, “Congress precluded States from singling out
arbitration provisions for suspect status, requiring instead that
such provisions be placed upon the sanme footing as other

contracts.” Doctor’'s Assocs., Inc. v. Casarotto, 517 U. S. 681, 687

20\Where there is a conflict between a treaty and the provisions of a state
constitution or of a state statute, the treaty will control. Zschernig v.
MIler, 389 US. 429, 440-41 (1968); dark v. Allen, 331 U S. 503, 508 (1947);
see, e.g., David L. Threlkeld & Co. v. Metallgesellschaft Ltd. (London), 923 F. 2d
245, 250 (2d Cir. 1991) (finding the FAA and the Convention preenpted a Vernont
statute that required any agreenent to arbitrate be di spl ayed prom nently in the
contract or contract confirmation and be signed by the parties); F.A R chard &
Assocs., Inc. v. Gen. Marine Catering Co., Inc., 688 So. 2d 199, 201-02 (La. C
App. 1997) (finding the Convention preenpted La. R S. § 22:629 that prohibited
enf or cenent of insurance contract provisions which woul d di vest Loui si ana courts
of jurisdiction over insurance actions).
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(1996) (finding a Montana statute that voided arbitration clauses
unless they were typed in wunderlined capital letters to be
preenpted by the FAA) (internal quotations and citations omtted).

Therefore, because 8 23: 921 targets forumsel ection cl auses in
enpl oynent contracts and regards them as suspect, | would find
§ 23:921 preenpted by both the FAA and the Convention, at |east as
applied to enploynent agreenents containing arbitration clauses.
Thus, | would hold the district court erred by concluding § 23:921
invalidated the arbitration clause in Dahiya s deed.

C. The arbitration clause in Dahiya's deed and the
Conventi on.

It is clear that both Congress, in enacting the FAA and the
Convention, and the Suprene Court, in interpreting their
application to arbitration agreenents, have expressed a |ibera
federal policy favoring the enforcenent of arbitration provisions.
See Mtsubishi Mtors Corp. v. Soler Chrysler-Plynouth, 1Inc.,
473 U.S. 614, 625 (1985) (citation omtted). This strong
presunption in favor of arbitration “applies with special force in
the field of international comerce.” 1|d. at 631. In light of the
strong federal policy favoring arbitration, courts are to conduct
a “very limted inquiry” when deciding whether to conpel
arbitration pursuant to the Convention. Francisco v. STOLT
ACHI EVEMENT MI, 293 F.3d 270, 273 (5th Gr. 2002) (citation

omtted).
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Thus, this Court has outlined a sinple four-step anal ysis for
courts to perform whether “(1) there is an agreenent in witing
to arbitrate the dispute, (2) the agreenent provides for
arbitration in the territory of a Convention signatory, (3) the
agreenent arises out of a comercial legal relationship, and (4) a
party to the agreenent is not an Anerican citizen.” |d. (citing
Sedco, 767 F.2d at 1144-45). Once an arbitration agreenent is
found to fall wunder the Convention, the district court s
authorized by 9 U S.C. 8 206 to order arbitration pursuant to the
parties’ agreenent, within or outside the United States. In fact,
t he Conventi on mandates that courts order arbitration. Francisco,
293 F.3d at 273 (citation omtted); see also Sedco, 767 F.2d at
1145, 1151 ("9 U.S.C 8 206 does not confer discretion in
conpelling arbitration.”). | would find that Dahiya' s arbitration
clause easily neets all four requirenents of the Convention and
that the district court erred in not conpelling arbitration and
stayi ng the proceedi ngs per Appellants’ notion.

For the Convention to apply, there nust be an agreenent in
witing to arbitrate the dispute. Franci sco, 293 F.3d at 273
This Crcuit has already decided in Sphere Drake | nsurance PLC v.
Marine Towing, Inc., 16 F.3d 666, 669 (5th Gr. 1994), that the
Convention’s definition of “agreenent in witing” includes “either
(1) an arbitral clause in a contract or (2) an arbitration

agreenent, (a) signed by the parties or (b) contained in an
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exchange of letters or telegrans.” The signature or exchange of
letters qualification only applies to arbitration agreenents, not
arbitration clauses found wthin contracts. ld.; see also
Franci sco, 293 F. 3d at 273 (determ ning that a Filipino seaman who
had si gned an enpl oynent contract containing an arbitration cl ause
was enough to constitute an agreenent in witing to arbitrate the
di spute per the Convention).

Here, seaman Dahiya signed a deed covering his 12 nonths of
practical training at-sea, which tinme would be applied to his
three-year Diploma in Maritinme Studies. He al so agreed in the deed
to serve as an enployee to Neptune or a conpany of Neptune’'s
choosing for a bonded period of two years after receiving his
degree and passing his Cass V exam Though Dahiya is correct in
sayi ng that Neptune did not explicitly sign the deed, Section I. 16
of the deed specifies that the conpany — Neptune — “covenants on
its part to cause the Engi ne Cadet to be trained in the business of
Mari ne Engineering and duties of an Engine Cadet onboard the
conpany’s ships and provide the Cadet with sufficient board[.]”
Section |.17 outlined how nuch Neptune woul d pay Dahi ya as “wages”
for the two years renmai ni ng before receiving his degree — the first
consisting of his at-sea training and the second year consi sting of

his attendance of classes at the National Mritine Acadeny in
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Si ngapore. Because both sides exchanged promses in the deed, it
functioned as an enpl oynent contract.?

Li ke the seaman i n Franci sco, Dahiya si gned an enpl oynent deed
that contained an express arbitration clause. Section I1.8 of
Dahi ya’ s deed provi ded:

Any dispute arising out of this Agreenent shall be

subject to Arbitration wunder the Arbitration and

Conciliation Act, 1996. The said proceedings shall take

pl ace either in Singapore or in India at the option of

the Conpany. Capt. Karanjit Singh, A 64/3, SFS Fl ats,

Saket, New Del hi, shall be appointed as the arbitrator in

t hese proceedi ngs.

Thi s deed was, as in Sphere Drake and Franci sco, a contract between
Neptune and Dahiya that indisputably contained an arbitral
provi si on whereby “[a]ny di spute arising from[Dahiya s deed] shal

be subject to Arbitration.” Thus, no signature was required; the

arbitration clause found within Dahiya s deed constitutes an

agreenent in witing under the Convention. %

2ln its COctober 11, 2002, Order and Reasons, the district court stated:
“Dahi ya si gned an enpl oynent contract before starting work on the EAGLE AUSTI N.”
Dahiya's deposition testinony al so indicates that he understood the deed docunent
he signed to govern his enpl oynent aboard the EAGLE AUSTI N and t hat Neptune was
hi s enpl oyer.

22| do not pursue a discussion of Dahiya s renmmining defense to arbitration,
t hat nonsi gnatories of an agreenment cannot conpel arbitration. Suffice to say,
this defense fails entirely as to Neptune, see Sphere Drake Insurance PLC v.
Marine Towing, Inc., 16 F.3d 666, 669-70 (5th Gr. 1994), because Neptune was a
party to Dahiya's enploynment contract containing the arbitration clause.
However, shoul d Dahiya be able to show that the rest of Appellants do not neet
ei ther requirenent under Westnoreland v. Sadoux, 299 F.3d 462, 467 (5th Cr.
2002), allowing nonparties to an agreenent to conpel arbitration, Dahiya's
def ense as to them woul d succeed.
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Dahiya also argues that this tort suit is not a dispute
covered by the scope of the arbitration clause.? He alleged in his
original petition that at the tinme of his injuries, “[o]n or about
Novenber 13, 1999, [Dahiya] was serving aboard the MT. EAG.E
AUSTI N as an Assi stant Engi neer in the enploy of defendants.” The
deed’s arbitration clause, Section 11.8, clearly provided for
arbitration for “[alny dispute arising out of this Agreenent”
without imtation. Thus, as we outlined in Francisco, 293 F. 3d at
278, although Dahiya’s deed allowed a renedy for work-related
personal injuries, the simlarly broad |anguage of Section 11.8
covers this tort dispute arising frominjuries Dahiya sustai ned on
the EAGLE AUSTIN during his on-board training pursuant to his
enpl oynent “Agreenent.” Accordingly, | would find the first
requi renent net.

The second requi renent for the Convention to apply is that the
agreenent nust provide for arbitration in the territory of a
Convention signatory. Francisco, 293 F. 3d at 273. Dahiya’ s deed
explicitly provides for arbitration, which clause (as explained
above) the district court erroneously found to be invalid. As for
the location of such arbitration, the <clause provides for
arbitration proceedings to take place in either India or Singapore.

In 1960, India acceded to the Convention; in 1986, Singapore

2CGeneral Iy, whenever the scope of an arbitration clause is in question,
courts are to construe the clause in favor of arbitration. See Mtsubishi, 473
U S at 626.
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acceded to the Convention. 9 US. CA 8 201 note (West 2004).
Therefore, | would find the second requirenent net.

The third requirenment for the Convention to apply is that the
agreenent arises out of a commercial | egal rel ati onshi p.
Franci sco, 293 F. 3d at 273. After detailed analysis in Francisco,
this Court held seaman enpl oynent contracts to be comrercial |egal
rel ati onshi ps covered by the Convention, even though they are
excepted by the FAA. Id. at 274-75. Therefore, | would find the
third requirenent net.

The final requirenent for the Convention to apply is that
there nust be a party to the agreenent who is not an Anmerican
citizen. Id. at 273. It is clear that Dahiya hinself is not an

American citizen but an Indian citizen. Further, the other party

to the deed, Neptune, is not an Anerican corporation but a
Si ngapore corporation. Thus, | would find the fourth requirenent
met .

Al four requirenments having been net here, I would find the

arbitration agreenent in Dahiya' s deed satisfies the very limted,

“low bar” inquiry Congress intended courts to apply when
determning whether arbitration agreenents fall under the
Conventi on. See Beiser, 284 F.3d at 674 (“[E]Jasy renoval is

exactly what Congress intended in 8§ 205.”). The district court
clearly erred when it refused to conpel arbitration and stay

proceedi ngs under the Convention per Appellants’ notion.
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