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JENNI FER A CREDEUR, i ndividually and on behal f of her deceased
husband, Robert S. Credeur and the Estate of Robert S. Credeur,

Pl ai ntiff-Appellant,
VERSUS
UNI TED STATES OF AMERI CA,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Mddle District of Louisiana
(98- CV-798)

Before SM TH, DUHE, and WENER, Circuit Judges.
PER CURI AM !

This case presents the question whether in an outpatient
setting a psychiatrist owes a duty to third persons to protect
against harm from a patient’s tortious conduct apart from those
duties addressed in Louisiana Revised Statute, section 9:2800. 2.
The district court granted sunmary judgnent for Defendant, hol ding
that a psychiatrist owes no duty to third persons beyond any

i nposed under the statute, and that the statute is not applicable

1 Pursuant to 5TH CR. R 47.5, the Court has determn ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



under the undisputed facts. W agree and affirm
| .

For over forty years Joseph Onens has been nentally ill, in
and out of Veterans’ Adm nistration hospitals both upon his own
request and through i nvoluntary commtnents. Defendant the United
States is allegedly liable through the actions of the Veteran’s
Adm ni stration and the psychiatric physicians who treated Ownens
over the years. One Dr. John Sinpson evaluated Onens a few tines
during the 1990's, nobst notably four days before the August 1994
accident and fatality at issue in this case. Driving the wong way
in an on-comng |lane of traffic, Owmens struck the Credeur vehicle
head-on, injuring Plaintiff Jennifer Credeur and killing her
husband Robert Credeur.

1.

We determine liability under the Federal Tort Clains Act? in
accordance with the laws of the state where the act or om ssion
occurred,® Louisiana in this case. W review sunmary judgnent de
novo, applying the sane standard as the district court.

L1l

The parties do not dispute that Dr. Sinpson and the Veterans’

2 28 U S.C. § 2671 et seq.

3 28 US.CA 8 2674 (United States liable under FTCA “in the
sane manner . : . as a private individual under |ike
circunstances”); Ferrero v. United States, 603 F.2d 510, 512 (5th
Cr. 1979) (FTCA claimgoverned by | aw of the state where the tort
occurred).




Adm ni stration owed no statutory duty to warn, because the statute
applies only to “clearly identified victins,” not the general
public.* Owens did not even know the Credeurs when this accident
occurred and certainly nade no threat against them as identified
victins.

Under plaintiff’s interpretation, the statute provides no
limtation on a psychotherapist’s duty to third persons to control
or protect against violent propensities of a patient, a duty

recognized in Estates of Mrgan v. Fairfield Famly Counseling

4  The pertinent statute has three subsections providing as
fol |l ows:
A When a patient has comrunicated a threat of physica
violence . . . against aclearly identified victimor victins,
the psychiatrist . . . treating such patient and
exerci sing reasonable professional judgnent, shall not be
liable for a breach of confidentiality for warning of such
threat or taking precautions to provide protection fromthe
patient's violent behavior.

B. A . . . psychiatrist's . . . duty to warn or to take
reasonabl e precautions to provide protection from violent
behavior arises only under the circunstance specified in
Subsection A of this Section. This duty shall be discharged
by the . . . psychiatrist . . . if the treating professional
makes a reasonable effort to communicate the threat to the
potential victimor victins and to notify |aw enforcenent
authorities in the vicinity of the patient's or potentia
victim s residence.

C. Noliability or cause of action shall arise against any
psychol ogi st, psychiatrist . . . based on an invasion of
privacy or breach of confidentiality for any confidence
disclosed to a third party in an effort to discharge the duty
ari sing under Subsection A of this Section.

La. Rev. Stat. Ann. 8§ 9:2800.2 (West Supp. 2004).

3



Center.® W disagree because a Louisiana statute does provide a
limtation on the duty owed third persons. Morgan does not
persuade since it was decided i n another jurisdiction and not under
the applicable statute.®

Here a statute on point declares that “A. . . psychiatrist's

duty to warn or to take reasonable precautions to provide

protection fromviol ent behavior arises only under the circunstance
specified” in that statute.’ That specified circunstance is that
the “patient has communi cated a threat of physical violence .
against a clearly identified victimor victins”® —a circunstance
all parties to this action admt was not present.

Plaintiff’s attenpt to distinguish the duty to warn fromthe
duty to control is to no avail. This statute limts not only the
duty to warn but also the duty “to take reasonabl e precautions to

provide protection from violent behavior.”?® The Ilimted

5 Estates of Mrgan v. Fairfield Family Counseling Cr., 673
N.E. 2d 1311, 1324 (Oh. 1997).

6 Plaintiff cites CHG Finance Conpany v. Lea, 127 So. 2d 534,
539 (La. 1961), for the principle that decisions of other
jurisdictions, though not controlling, possess persuasive effect if
they determne a practically identical issue. Since a statute
governs the case, nore to the point is Bell v. Jet Wheel Blast, 462
So. 2d 166, 170 (La. 1985), which states that when there i s precise
rule intended by the | egislature to govern the case, it is binding
on the court.

" La. Rev. Stat. Ann. 8 9:2800.2B (enphasis added).
8 1d. § 9:2800.2A
° 1d. & 9:2800. 2B.



ci rcunst ance under which a psychiatrist could owe either duty to

third persons did not arise in this case.

| V.
Under the stipulated facts and the applicable | aw, Defendant
had no duty to third persons to provide protection from Omen’s
vi ol ent behavi or.

AFFI RVED.



