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Hugo Adrian Martinez-Rodriguez (“Martinez”) appeals fromhis
thirty-seven nonth sentence for possession of nore than 100
kil ograns of marihuana with intent to distribute and aiding and
abetting in violation of 21 U S.C. § 841(a)(1), (b)(1)(B) and 18

us.Cc § 2 Martinez’'s sole contention on appeal is that the

"Pursuant to 5THCQR R 47.5 the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



district court erred in denying his nmotion for a downward
departure.

This court reviews de novo whether a wai ver of appeal bars an
appeal . United States v. Baynon, 312 F.3d 725, 727 (5th Cir.
2002). As Martinez’'s sentence did not exceed the statutory
maxi mum and he is not arguing that the Governnment commtted
prosecutorial m sconduct or that he received i neffective assi stance
of counsel, or that the Governnent in any way breached the plea
agreenent, none of the exceptions to the waiver of appeal applies
in this case. Martinez, in his plea agreenent, know ngly and
voluntarily waived his right to appeal his sentence and he does not
contend ot herw se. See United States v. Portillo, 18 F.3d 290
292-93 (5th Cr. 1994); see also United States v. Dees, 125 F.3d
261, 269 (5th GCr. 1997). Prior to sentencing the district court
accepted the guilty plea, made pursuant to the plea agreenent, as
reflected in the magi strate judge’ s report and recomendati on whi ch
the district court accepted. At the conclusion of sentencing the
governnent, as it agreed to in the plea agreenent, noved to dism ss
the other count of the indictnent, and the court granted the notion
and di sm ssed that count (a conspiracy count). As the plea and
pl ea agreenent had al ready been accepted by the district court, the
court’s remarks at sentencing that the court rejected the part of
the plea agreenent waiving the right of appeal and, after

sentencing the defendant, that it was rejecting the entire plea



agreenment, all wi thout any statenent of reasons,! did not affect
Martinez's otherw se valid waiver. See McClure v. Ashcroft, 335
F.3d 404, 413 (5th Gr. 2003) (citing United States v. Ritsema, 89
F.3d 392, 398-99 (7th Gr. 1996)); United States v. Gonzal ez, 259
F.3d 355, 358 (5th Cr. 2001); United States v. Ml ancon, 972 F. 2d
566, 568 (5th Cr. 1992). The governnent argues that the plea
agreenent’ s wai ver of appeal provision should be enforced by this
court. Martinez does not respond or address that matter at all
Martinez' s waiver of appeal is enforceable and bars the present
appeal .

APPEAL DI SM SSED

The district court did state, w thout explanation, “this is
the kind of case where the Fifth Crcuit needs to instruct the
courts of this circuit again.”



