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EDI TH H JONES, Chief Judge:

Waj di  Abdul azi z Beydoun pled guilty to conspiracy to
traffic in counterfeit goods and trafficking in counterfeit goods.
He now appeals his sentence and restitution order on several
grounds. We AFFIRMhi s sentence but VACATE and REMAND t he di strict

court’s restitution order.



| . BACKGROUND

M. Beydoun conspired with others to inport cigarette
rolling papers falsely trademarked as “Zi g-Zags” for resale in the
United States.! The conspirators purchased |ow quality papers
abroad and sent themto Mexico. They then had bookl et covers and
cartons for nore expensive Zig-Zag papers printed and sent to
Mexi co, where inmates in a wonen's prison repackaged the cheap
papers into the counterfeit packages, creating a total of over one
mllion counterfeit booklets.? Mexican officials retained fifteen
percent of the booklets as paynent for the |abor, shipping the
remai nder to Beydoun in the United States for sale in M chigan and
Loui si ana.

After bei ng apprehended, Beydoun pled guilty pursuant to
a plea agreenent to conspiracy to traffic in counterfeit goods and
trafficking in counterfeit goods. The Presentence Report (“PSR’)
grouped the offenses together and cal cul ated a base offense | evel
of eight under the 2004 edition of the Sentencing Cuidelines. See
US S G 8 2B5 3(a). The PSR found the infringenent anmount to be

$1.25 mllion for the one mllion counterfeit books, thus

! Zig-Zag is a registered U S. Trademark currently registered by
Bol |l ore A France Corporation under U S. Trademark registration nunber 610, 530.
The North Atlantic Tradi ng Conpany is the exclusive United States distributor of
Zig-Zag white rol ling papers. Blue Zig-Zag rolling papers are not authorized for
distribution in the United States.

2 Beydoun contracted with UnicomG afix to produce one m|lion bookl et
covers, all of which were sent to Mexico for repackaging. A small nunber of the
bookl ets were danaged in production. Additionally, Unicomcontracted with one
of Beydoun’'s co-conspirators, Nabil Saad, to produce 250,000 booklet covers,
whi ch were al so sent to Mexi co.



increasing his offense level by sixteen. See US S G
8§ 2B1.1(b)(1)(l), & 2B5.3(b)(1)(B). Beydoun also received a two-
| evel increase because the offense involved the manufacture and
inportation of infringing itens, see U S.S.G § 2B5.3(b)(3), and a
three-level reduction for acceptance of responsibility, see
US S G 8 3E1.1, resulting in a total offense level of twenty-
three. Conbined with his crimnal offense history of |, this |evel
resulted in a sentencing range of forty-six to fifty-seven nonths
i mpri sonment . The PSR also recommended $1.85 mllion in
restitution, based on one mllion infringing itens and a retai
val ue of $1.85 per authentic Zig-Zag bookl et.

At sentencing, the governnent presented the testinony of
an FBI agent, Larry Reichardt, and an intelligence officer for the
US Attorney’'s Ofice, David Hudson, regarding the quantity of
infringing items. The witnesses testified to information obtained
fromthe owner of the print shop that manufactured t he bookl ets and
packagi ng and a fornmer print-shop enpl oyee, Manual Bracanonte, who
hel ped arrange the repackaging in Mexico and the shipnments across
the border, regarding the nunber of booklets printed and shi pped.
The governnent also produced a chart listing the various print
orders, totaling one mllion.

Beydoun argued that only 32, 640 bookl ets shoul d have been
counted to calculate the infringenent anount used to enhance the
sentence and determne restitution, rather than one mllion. Only
the | ower nunber was concl usively proven to have been shi pped for
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distribution. He further argued that restitution should not have
been based on the average retail price of Zig-Zag booklets, but
shoul d have taken into account profits and |losses. The district
court overruled Beydoun’s objection concerning the infringenent
amount, but set restitution at only $566, 267, the value of the
i npact of one mllion infringing itens on the legitinmate sellers’
profits, not the $1.85 mllion recommended by the PSR The
district court further sentenced Beydoun to forty-six nonths
i mpri sonment, three years of supervised rel ease, and a $200 speci al
assessnent. Beydoun now appeal s.
1. DI SCUSSI ON
A.  Sentence
This court reviews a district court’s interpretation and

application of the Sentencing Quidelines de novo and its factual

findings for clear error. United States v. Villaneuva, 408 F.3d

193, 202-03 & n.9 (5th Cir.), cert. denied, 126 S. Ct. 268 (2005).

A factual finding is not clearly erroneous if it is plausible in
light of the record read as a whole. 1d. at 203.

Beydoun argues that the district court erred in basing
the sixteen-level increase in his base offense level on the
production of one mllion, rather than approximately 32,000,
counterfeit booklets. He contends that the court inproperly used
t he amount of intended | oss, rather than actual |oss, to determ ne

the nunber of infringing itens. However, the PSR the parties, and



the district court used the terns “loss” and “intended | o0ss”
i nt erchangeabl y at sentenci ng. Beydoun cannot show any effect from
the use of the varying terns.

Mor eover, Beydoun is incorrect that he 1is only
accountable for the nunber of infringing itens the governnment can
prove he actually sold. The offense of trafficking in counterfeit
goods, to which Beydoun pled guilty, is conplete when one
“Iintentionally traffics or attenpts totraffic in goods or services
and know ngly uses a counterfeit mark on or in connection with such
goods and services....” 18 U S.C. 8§ 2320(a). The term traffic
means to “transport, transfer, or otherwi se dispose of, to
another...or to nake, inport, export, obtain control of, or
possess, with intent to so transport, transfer, or otherw se
di spose of.” 1d. 8§ 2320(e)(2). Under this definition, even if
Beydoun never sold a single infringing booklet, he renains
accountable for the full amount, as he admts he caused infringing
itenms to be produced with the intent to sell them

The governnment adduced sufficient proof as to the nunber
of booklets trafficked by Beydoun. Under the copyright
infringement guideline, “[i]n a case in which the court cannot
determ ne the nunber of infringing itens, the court need only nake
a reasonabl e estimate of the infringenent anount using any rel evant
information, including financial records.” See U S.S.G § 2B5. 3,
Application note 2(E). At sentencing, Oficer Hudson testified
t hat Bracanonte, the print-shop enpl oyee who assi sted Beydoun, told
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Hudson that the printer had produced one mllion booklet covers,
and Mexican prisoners had repackaged all one mllion, save a
negligi bl e anount danaged in assenbly. He also testified that
eighty-five percent of the conpleted booklets were sent back to
Beydoun, with the remaining fifteen percent being retained by
prison officials to pay for the [|abor. The papers retained by
Mexi can officials were eventual ly distributed in Mexico or Arizona
by prison officials. Hudson acknow edged that the two recovered
invoices from the printer showed the receipt of only fifty-two
cartons in the United States, which, by weight, would account for
97,000 counterfeit booklets, but testified that the other invoices
had been purged fromthe records before 2002. He further testified
t hat ot her invoices stated that one m|1lion booklet covers had been
ordered, of which 960,500 were printed, paid for, and shi pped for
packagi ng.

The district court found clear and convincing evidence
t hat at | east 850, 000 bookl ets had been repackaged.® GCuided by the

met hodol ogy of the Eleventh Crcuit's decisionin United States v.

Guerra, 293 F.3d 1279 (11th Cr. 2002),* and the Seventh Circuit's

8 As 850, 000 booklets would be sufficient to put Beydoun in the $1
mllion to $2.5 million sentencing guideline range, the court did not need to
det er mi ne whet her the anount was 850, 000 or 960, 500.

4 In QGuerra, which involved counterfeit cigars, the Eleventh Grcuit
held that the nunber of “infringing itens” should be determ ned by | ooking at:
“(1) how cl ose the defendants canme to conpleting additional sales; (2) whether
there was a reasonable |ikelihood of generating revenue corresponding to the

amounts assigned....” 293 F.3d at 1293. The nere potential to forma conponent
of a finished product is insufficient, absent a finding that the defendants had
a “reasonabl e |ikelihood of actually conpleting the goods.” |d. at 1294,
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decision in United States v. Sung, 51 F.3d 92 (7th Cir. 1995),° the

court consi dered Beydoun’s i ntent and found a reasonabl e |i kel i hood
that at |east 960,000 booklets had been repackaged and that the
entire order of one mllion booklets would be produced. Evidence
that it was likely that the entire anpbunt woul d have been produced,
but for the governnent’s intervention, was sufficient to sentence
Beydoun for the entire anount. Thus, based on the retail val ue of

$1.25 per package,® the court correctly calculated the anmpunt of

loss at $1.25 mllion, and the sixteen-|evel sent enci ng
enhancenents for infringenent amounts over $1 mnmllion was
war r ant ed.

Finally, relying on United States v. Cho, 136 F. 3d 982

(5th Gr. 1998), Beydoun contends that the district court
erroneously considered his intent, when many of the booklets had
not yet been repackaged or shi pped. Beydoun argues that under Cho,
the reference in 8 2B5.3 (infringenent guidelines) to the table in
8§ 2B1.1 (theft/fraud gui deline) does not incorporate the conmentary

on | oss theories, which enconpasses consideration of intended or

5 In Sung, which involved counterfeit hair care products, the Seventh
Crcuit concluded that, for purposes of calculating the |oss, the court nust
det ermi ne whet her the defendant had “any reasonabl e expectation” of being able
to sell the infringing itens. 51 F.3d at 95.

6 Arguably, the retail val ue of the authentic booklets, $1.85, should
have been used rather than the retail value of the counterfeit booklets, $1.25.
However, the outconme would not change, as either ampunt puts the infringenent
anount between U.S.S.G 8§ 2B1.1(b)(1)(l)’'s $1 nillion and $2.5 m |1lion range for
a si xteen-1evel enhancenent. The governnent did not object to the district court
using the | esser anount.



specul ative | osses.’ However, the district court determ ned, based
on the testinony of Oficer Hudson, that 850,000 booklets were
assenbl ed (and thus “made or controlled” by Beydoun, neeting the
statutory definition of trafficked). This nunber alone would
supply an infringenent anmobunt of $1, 062,500, which exceeds the $1
mllion mninmmfor the sixteen-level increase. The distinction
between actual and intended loss is thus inconsequential. The
district court did not clearly err in calculating the defendant’s
final offense |evel.
B. Restitution

The court ordered Beydoun to pay $566, 267 in restitution

pursuant to the Mndatory Victinse Restitution Act (“MRA"),

18 U.S.C. 8§ 3663A, basing the anount on the lost profits for one

mllion counterfeit booklets. Under the MRA, defendants are
required to make full restitution for offenses in which an
identifiable victim has suffered a pecuniary | oss. | d.

8§ 3663A(c)(1)(B). The burden of proof is on the governnent to
denonstrate by a preponderance of the evidence the anount of | oss
sustained by a victim ld. 8§ 3664(a), (e). The MRA does not

permt restitution awards to exceed a victinis loss. See United

States v. Boccagna, 450 F.3d 107, 117 (2d Gr. 2006). A district

7 In Cho, this court held that the retail value of the counterfeit
itens, not the loss resulting from the defendant’s trademark infringenent,
det er mi ned t he sent ence enhancenent under the fraud/deceit table. Wiile § 2B5.3
references the table in the fraud/deceit guideline, only that table was
incorporated by reference, not the acconpanying prefatory materials or
comentary. 136 F.3d at 984.



court’s fact-finding as to the anount of restitution under the WRA

is reviewed for clear error. See United States v. G hak, 137 F. 3d

252, 264 (5th Gr.), cert. denied, 525 U S. 847, 119 S. C. 118

(1998). Areviewng court will reverse arestitution award only if
t he defendant shows that it is probable that the sentencing court
failed to consider one of the mandatory factors and that failure

i nfl uenced the court. United States v. Schinnell, 80 F.3d 1064,

1070 (5th Gr. 1996).

The district court calculated the amunt of restitution
by multiplying one mllion booklets by the legitimte sellers
gross profit per booklet, as evidenced by the testinony of its
corporate officer. Beydoun argues that the district court erred
both in using the one mllion booklet anmount and in using a |ost
gross profit, rather than net profit, nmultiplier.

In this case, the governnent denonstrated | oss based on

the value of diverted sales, offering evidence of the legitinmte

sellers’ lost gross profits for booklets of authentic Zig-Zag
papers. However, the governnent did not contend that all one
mllion booklets were distributed or sold. The governnent’s proof

was sufficient to establish a violation of the trafficking statute
and support a sentence enhancenent, but it was insufficient to
establish that the actions caused the victinms an actual |oss. See

18 U S.C. 8§ 3664(e); see also United States v. Gordon, 393 F.3d

1044, 1060 (9th Cir. 2004); United States v. Dawson, 250 F.3d 1048,

1050 (7th Gr. 2001) (a victim“shoul d not receive anything nore in
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restitutionthanis required to nmake [it] whole”); United States v.

Messner, 107 F.3d 1448, 1455 (10th G r. 1997) (the district court
abused its discretion in ordering restitution absent proof of the
anount of loss to the victins). The court nmay not award the victim

a wwndfall. United States v. Arutunoff, 1 F.3d 1112, 1121 (10th

Cr. 1993); see also United States v. Stanley, 309 F.3d 611, 613

(9th Cr. 2002) (MVRA does not allow “double recovery by a
victint).

The district court did not believe it was necessary to
calculate the actual anount placed into commerce and sold to
determ ne the appropriate anount of restitution. The judge found
that the one mllion figure was “a goal or a target” and based
restitution on that amount. Because, however, there was no act ual
loss to the legitimate sellers if the booklets were never placed
into comerce and sold, this was in error. Thus, we nust remand to
the district court to re-analyze the governnent’s evidence and
determ ne the nunber of itens actually shi pped back to Beydoun in
the United States and put into the market to conpete wth
| egiti mate Zi g- Zag papers.

Beydoun al so contends that the district court erred in
basing restitution on the legitimte sellers’ gross, rather than
net, lost profits. Because the purpose of the WRA is to conpensate
avictimfor its | osses, the appropriate neasure in this commerci al

setting is lost net profit. On remand, the district court should
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determ ne the anount of net profits the legitimate sellers |ost as
a result of Beydoun's actions and [imt restitution to that anount.
C. Cawford

At trial, Oficer Hudson testified about hi s
conversations with Beydoun’s co-conspirator, Bracanonte, and the
print shop owner regarding the nunber of booklets printed,
repackaged, and sent to Beydoun. The court relied on this
testinony to establish the nunber of counterfeit goods for both
sentenci ng and restitution purposes. Beydoun asserts that, because
t he Guidelines calculation of infringenent anount involves fact-
bound determ nations capable of increasing his sentence, the
court’s reliance on hearsay testinony violated his right of

confrontati on under Ctawford v. Washi ngton, 541 U. S. 36, 124 S. C.

1354 (2004). Crawford concerned testinonial hearsay that was
introduced at trial; unaddressed by Crawford is whether the Sixth
Amendnent right to confront wtnesses applies simlarly at
sent enci ng. This court’s pre-Crawford precedent rejected a

confrontation right at sentencing. See United States v. Navarro,

169 F. 3d 228 (5th Cr. 1999). Two unpublished opinions held that
Crawford does not extend a defendant’s rights wunder the

Confrontation C ause to sentencing proceedi ngs. See United States

V. Leatch, 111 F. App’'x 770 (5th G r. 2004) (unpublished); United

States v. Salas, 2006 W 1307500 (5th Gr. My 8, 2006)

(unpublished). Although this court’s unpublished opinions are not
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precedential, their position on this issue conports with that of

the majority of our sister circuits. See, e.q., United States v.

Kat zopoul os, 437 F.3d 569, 576 (6th Cr. 2006); United States V.

Luci ano, 414 F.3d 174, 179 (1st CGr. 2005); United States V.

Martinez, 413 F.3d 239, 243-44 (2d CGr. 2005); United States V.

Roche, 415 F.3d 614, 618 (7th Cr. 2005); United States v. Chau,

426 F. 3d 1318, 1323 (11th Gr. 2005). Follow ng these authorities,
we conclude that there is no Crawford violation when hearsay
testinony is used at sentencing, rather than at trial.
D. Registration

For the first tinme on appeal, Beydoun argues that the
Zi g- Zag booklets did not bear an “® synbol or state “Reg. U S.
Pat.,” as required for recovery of damages or restitution. See
15 U.S.C § 1111, 18 U.S.C. 8 2320(c). Contrary to his assertions,
however, both the legitimte and counterfeit Zig-Zag booklets
clearly contain the “® synbol. This argunent is neritless.

E. Booker

Beydoun argues for the first tine on appeal that the
restitution order pursuant to the Mandatory Victins Restitution Act
of 1966, 18 U S.C. 88 3663A-3664, violates his Fifth and Sixth

Amendnent rights under United States v. Booker, 543 U S. 220, 125

S. . 738 (2005). As Beydoun concedes, this issue is foreclosed

by United States v. Garza, 429 F.3d 165 (5th Cr. 2005).

I11. CONCLUSI ON
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Because there was sufficient evidence to support the
si xteen-1 evel enhancenent, Beydoun’s sentence is AFFI RVED. The
restitution order, however, is VACATED and REMANDED for the
district court to determ ne the anmount of actual |oss suffered by

the legitimate sellers of Zig-Zag rolling papers.
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