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M GUEL PENALOZA- HERNANDEZ, al so known as M guel Hernandez, al so
known as M guel Hernandez-Rodriguez, also known as M guel
Penal ose Hernandez, al so known as M guel Angel Penal oza-
Her nandez, al so known as Juan Angel Penal oza-Her nandez, al so
known as M guel Angel Hernandez, al so known as M guel Penal osa-
Her nandez, al so known as M guel Angel e Her nandez, al so known as
M guel Penal oza Her nandez, al so known as Jai ne Hernandez,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 4:05-CR-261-1

Before JOLLY, DeMOSS, and STEWART, Circuit Judges.
PER CURI AM *

M guel Penal oza- Her nandez appeals following his guilty-plea
conviction for being found unlawfully in the United States after
deportation in violation of 8 U S.C. 8§ 1326. Penal oza- Her nandez
argues that the district court m sapplied the Sentencing
Cui delines by characterizing a state felony conviction for

possession of a controlled substance as an “aggravated fel ony”

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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for purposes of U S.S.G 8 2L1.2(b)(1)(C). Penaloza-Hernandez’'s

argunent is unavailing in light of circuit precedent. See United

States v. Hinojosa-Lopez, 130 F.3d 691, 693-94 (5th Cr. 1997).

Penal oza- Hernandez argues that this circuit’s precedent is

i nconsistent with Jerone v. United States, 318 U S. 101 (1943).

Havi ng preceded Hi noj osa-lLopez, Jerone is not “an intervening

Suprene Court case explicitly or inplicitly overruling that prior

precedent.” See United States v. Short, 181 F.3d 620, 624 (5th

Cr. 1999).
For the first tinme on appeal, Penal oza-Hernandez al so
chal | enges the constitutionality of 8§ 1326(b) in |ight of

Apprendi _v. New Jersey, 530 U S. 466 (2000). Penal oza-

Her nandez’ s constitutional challenge is forecl osed by

Al nendarez-Torres v. United States, 523 U S. 224, 235 (1998).

Al t hough Penal oza- Her nandez contends that Al nendarez-Torres was

incorrectly decided and that a majority of the Suprene Court

woul d overrul e Al nendarez-Torres in |ight of Apprendi, we have

repeatedly rejected such argunents on the basis that

Al nendarez-Torres remains binding. See United States v.

Garza-lLopez, 410 F.3d 268, 276 (5th Gr.), cert. denied,

126 S. C. 298 (2005). Penal oza- Hernandez properly concedes that

his argunment is foreclosed in |ight of Al nendarez-Torres and

circuit precedent, but he raises it here to preserve it for
further review.

AFFI RVED.



